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			CHAPTER ONE

			The Occupy Movement

			Civil disobedience has become an endangered concept. Or at least that was the case until a wave of mass non-violent dissent hit North Africa, parts of South-West Asia, Western Europe and North America during 2011, raising all sorts of issues about how to understand contemporary political unrest as well as bringing the legitimacy of economic and political institutions into question. Even at the time, an obvious case could be made for regarding a large number of the protests as civil disobedience, but some commentators were cautious about doing so. They raised concerns about the relevance of the very idea of “civil disobedience” to something so new and so radical. In the course of this book I will attempt to allay these fears and to show that claims of civil disobedience have a vital, forward-looking role to play. Moreover, they can defensibly be made about a wide range of actions including many of those carried out by participants in the Occupy Movement in America and Western Europe. This opening chapter will be given over to a narrative account of the latter. My undisguised determination to vindicate the relevance of civil disobedience may, however, raise some concerns about the narrative, about the possibility that it could be skewed to support my overall conclusion. Like all such narratives of dissent, it may be challenged in point of detail and interpretation. There is, after all, a gap that invariably opens up between protest on the ground and subsequent reportage. Nonetheless, what follows is an outline of events that should be recognizable to participants and recognizable also to the vastly larger number of sympathetic onlookers whose connection to events was primarily through the popular media. In places, it may also capture a sense of the excitement of the moment.

			Zuccotti Park

			Between May and December 2011 public squares in Europe, parks in the US and even the precincts of St Paul’s Cathedral in London were occupied. Demonstrations in some of the world’s major cities took place on a scale that had been unknown for decades. At its height, the international focal point for this movement was the Occupy Wall Street camp in Zuccotti Park, a 33,000 feet-square area of ground in Lower Manhattan that was once, appropriately, called Liberty Plaza. Located only a block away from the site of the former World Trade Center, Zuccotti is a highly symbolic space. Its occupation in September 2011, only a week after the anniversary of the 9/11 attacks, might have struck a more cautious or leadership-dominated movement as an unnecessary and provocative risk.

			Zuccotti became the focal point by accident rather than design. The occupiers had considered elsewhere. There was talk about a small group trying to occupy the J. P. Morgan building, One Chase Manhattan Plaza, but the Park was more accessible, more public. At first the numbers were small; a couple of hundred protestors camped out by night and slightly larger numbers blocked traffic by day in an attempt to publicize their cause. The police responded with familiar tactics for urban control. Protestors were subjected to “kettling,” the forcible division of crowds into easily controllable groups followed by the immobilizing confinement of each group, often behind a wall of police officers wielding riot shields. Pepper spray, derived in part from capsicum chillies, was used to facilitate the process. Its use in civil disturbances is not unlike the herding of cattle as they are prodded to go first one way and then another. The impact of the spray can be both physical and moral. It disables individuals and can convince others that they face an overwhelming obstacle. Its use against the protestors in New York had the former impact but not always the latter.

			Regularly used in the US since the early 1990s, the spray was first introduced as a way of applying non-lethal force in situations where immediate self-defense or the defense of others might be required. In practice, it has become a favored device of control, a ready multi-tasking solution in a can. It has been used with some regularity to force eco-protestors to unlock themselves from secured positions and, more controversially still, in combination with hoods and control chairs, against problem prisoners in correctional and custodial facilities.1 As a chemical agent, its use in warfare is illegal under international law. Within the US, state legislatures have differed about how it may reasonably be used. Protestors and legal counsel complain about the spray and some legislators accept that they have a point. If its use would be illegal on a battlefield, there is a question about why it should be considered legal on the streets.

			Against the Occupy Wall Street protestors, video footage indicates that pepper spray was used in situations where there was clearly no threat, a dangerously provocative practice given that the spray has been continuously linked to deaths both in and out of custody.2 When used at close range against any of America’s 18.7 million asthma sufferers, hospitalization is a likely outcome.3 But good respiratory health offers little protection. One week into the occupation at Zuccotti, the web-based dissemination of a video showing police officers spraying a group of apparently helpless and penned-in female demonstrators resulted in a surge of popular support. By the following week, the NYPD was having to deal with thousands of protestors rather than hundreds. At one point a fleet of buses was brought in to ferry successive batches of arrested demonstrators off the Brooklyn Bridge.4

			Buoyed by the combination of illegal protest and the largely peaceful occupation of public spaces, the movement spread nationally and internationally. By the end of October, a month after Occupy Wall Street protestors first moved into Zuccotti, there were an estimated 2,300 occupied zones in 2,000 cities worldwide.5 Protest camps of small, medium and large scale sprang up like mushrooms, varying in size from a handful of tents, hastily set up by eco-activists or anarchists, through to small tent-villages with performers and family groups. The larger camps resembled the outlying areas of a music festival and the atmosphere was, at times, similarly carnivalesque. With the crowds came the pickpockets and the petty criminals, then the sociologists and anthropologists keen to study the social composition and attitudes of the movement.6 In London, matters were on a smaller scale. The focal point was a tent village set up just below the steps of St Paul’s Cathedral in London. The protest camp was, nonetheless, given daily television coverage while church authorities argued over the respective merits of having the protestors removed by force or washing their hands and passing on the decision to Westminster City Council.

			Then came the reaction. An international process of clearance began at the end of October with the forcible removal of the tents in Victoria Park, Ontario. A brief pause followed to avoid the potential flashpoint of Guy Fawkes night, then the curfews and forcible clearances resumed. Some of the camps were able to mount legal challenges, and some were too small to be dealt with in the first wave of removals. But key sites such as Zuccotti and Oakland were cleared, amid scuffles, arrests, attempted reoccupation and the ongoing use of pepper spray to control the predominantly non-violent but now clearly angry protestors. A striking feature of the movement, from the outset, was this ability to remain largely (but not exclusively) non-violent. Yet the participants in the Occupy Movement also exhibited a strong degree of ideological continuity with the anti-capitalist protesters who had forcibly taken over the streets of Seattle a decade earlier. Both established ground-level assemblies, institutions of direct democracy which were then contrasted with a hierarchical and compromised state-run democracy. Both involved an avoidance of formal leadership, a rejection of the idea that movements need charismatic figureheads who can enter into negotiations on their behalf.

			The shifting balance of political forces

			A variety of reasons may be offered to explain why the protests happened and why they took the form that they did in spite of the fact that many of those involved may not have been opposed to violence as a point of principle. One obvious influence that shaped the character of the Occupy Movement was the Arab Spring, the initially successful and similarly non-violent movement which had started in Tunisia in December 2010 with the self-immolation of a jobless student. Mohamed Bouazizi set himself on fire after police tried to seize the vegetable cart that he was using to make a living. The sheer injustice of the act, and its surrounding circumstances, propelled him towards an act that carried echoes of more distant protests but which mirrored similar expressions of sheer despair in India and China over the preceding decade.7 The high point of the ensuing Arab protests came with the overthrow of dictatorships in Tunisia and Egypt by means of what looked like non-violent civil disobedience on a truly massive scale. What the Arab Spring seemed to show many commentators, against expectations to the contrary, was that protest without violence towards others could work in the face of apparently overwhelming and authoritarian state power. The point was made forcefully in the midst of these uprisings by the Burmese pro-democracy campaigner Aung San Suu Kyi when delivering her Reith Lectures for the BBC: “Gandhi’s teachings on non-violent civil resistance and the way in which he had put his theories into practice have become part of the working manual of those who would change authoritarian administrations through peaceful means. I was attracted to the way of non-violence, but not on moral grounds, as some believe. Only on practical political grounds.”8

			A movement attracted to non-violence on such practical grounds could find room for admiration of Gandhi, Martin Luther King and, in England, Guy Fawkes. “V” masks became popular publicity symbols for the protests. Drawn from the film of the same name in which the anarchist anti-hero manages, with a little help from his friends, to blow up the Houses of Parliament, the masks featured regularly in the English newspapers. Ineffective at hiding identity, they helped to emphasize the anonymity and anti-authoritarianism of the many and the standing of the protests as carnivals of dissent. The wearing of a mask or the very act of sitting down and occupying space along with a body of others had become a radical act of defiance.

			By the summer of 2011 the idea that mass non-violent protest could succeed where violence was likely to fail had become widespread. It matched well with the anti-violent ethos of at least some established radical political activists whose staple protests for almost a decade had involved opposition to the wars in Iraq and Afghanistan. While Aung San Suu Kyi’s lectures may not have been heard by anyone other than the usual listeners, she voiced a wider and growing belief that non-violent protest might not be a fundamental moral requirement, but that it could nonetheless deliver results as it had done in South Africa in the last days of apartheid. Perhaps it could not do so always or everywhere, but sometimes and especially at the present historical juncture. To an extent, the balance of political forces had swung protestors in favor of this idea. But, as with the Arab Spring, the immediate triggering factor which had led to the emergence of the Occupy Movement was economic. It took an international debt crisis and ensuing austerity measures to spark mass protest in the West. The same economic problems still retained the capacity to spark off a more violent response. Economic crisis and austerity had already triggered large and violent demonstrations in Iceland in 2009 and rioting in France during the summer of 2010. During 2011, peaceful protest and violent dissent were both features of the political landscape.

			The key flashpoint in the French case was not, as it had been during the riots of 1968, issues that focused directly upon the young. The flashpoint was pensions, a soft target for a quick money grab by the State. In July 2010 the French government had announced their decision to push through a two-year increase in the retirement age and an increase in the pension contributions of state employees from 7.8 per cent to around 10.5 per cent of gross pay. Within weeks, workers at major oil refineries had struck over the issue. By October, roughly a third of the petrol stations in France had run dry. On 19 October a demonstration in support of the strikers spilled over into rioting in Paris. To the north of the city, a group of rioters advanced en masse, singing the Marseillaise before breaking through a police blockade to take control of the main access route to Charles De Gaulle airport. Rioting followed to the south, in Lyon. As the focus of action shifted away from the refineries, the protesters managed to close access to the airports at Clermont Ferrand to the south, Nantes to the west and Nice in the far south-east. The geographical spread was considerable.

			At an international level, rioting driven by austerity measures rumbled on through 2010 and into 2011, notably in Greece, a country that had been effectively bankrupted by the debt crisis. Even in England, where violent protest had been at a low level for decades, there was an outbreak of rioting. In August, at the tail-end of the long summer of 2011, urban unrest broke out in London and then some of the cities of the Midlands and the North West following the shooting of a black youth by the police. The incident was not entirely isolated. Long-standing accusations of institutionalized police racism had, in the past, been coupled with similar incidents, albeit on an intermittent basis. The London Riots of 2011 began with a peaceful but angry blockade of a local police station in protest over the shooting. Following some questionable police decision-making, the demonstration turned violent. Extensive rioting followed. For the best part of a week, the English police were unable to do little more than contain its geographical spread. Restricted media coverage, with small segments of TV footage being repeated continuously on loops, also failed to prevent the spread of information over the internet as rioters used Twitter and a variety of online social networks to co-ordinate their actions. Government insistence that the disturbances were gang-related and not social discontent were dismissed by the international press and given little support by the subsequent Ministry of Justice breakdown of the social composition of arrested rioters.9 Harsh sentences followed.

			While the potential for violence was continually present, and present on an international scale, events took a different and more non-violent turn in Spain. As in France and Greece, the focus of the protest was over austerity, and again online social networking sites played a crucial role. Spanish “indignants” used social networking sites to organize defiance of a temporary ban upon protests in Madrid. The regional and municipal elections were due and, until over, there were to be no large public mobilizations. All such mobilizations would be illegal. The ban proved ineffective, perhaps even provocative. The mass turnout on 15 May, the day of defiance, was the spark for protests which, according to Spain’s public broadcasting company Corporación de Radio y Televisión Española, involved more than 6.5 million Spaniards at some level or another.10 With national unemployment sitting above 20 per cent for adults and rising to double that figure for sections of the country’s younger generation, the defiance of the ban in Madrid gave cohesion to a much larger wave of dissent.11

			As in France, the Spanish government’s plans to raise the retirement age had already sparked both strikes and violent confrontations. But in Spain there was an added level of organization, outside of the usual but restricted channels of trade-union militancy, the far left and the mainstream political parties. An online and unaligned platform, Democracia Real YA, provided a co-ordinating point for individuals and for hundreds of smaller organizations. Endorsement by mainstream electoral parties was rejected. Two days before the 15 May protest, Democracia Real also arranged for the peaceful occupation of the central branch of the Banco Santander in Murcia. Rather than opting for a representation of their grievances by a leading figure, an agreed four-minute long statement was read out and then broadcast online. The focus of the statement was clear: the politicians and bankers who had led the country into its present crisis were branded as “criminals”; Murcia and Spain as a whole should not be left in their hands.12

			On the day, the 15 May demonstration in Madrid ended at the Puerta del Sol which became, from that point onwards, the effective center of operations. When a peaceful blockade of the Gran Via ended with police truncheon attacks and the removal of protestors, the latter, buoyed by their clear numerical superiority, did not respond with rioting. In Barcelona, a smaller but still sizeable demonstration targeted the Plaça Catalunya, a large open area where several of the city’s main streets converge. Only where the numbers dipped significantly, as in Santiago de Compostella, did the day of protest end with the familiar round of small-scale attacks upon property by a uniformly dressed Black Bloc of anarchists.

			Two days later, in Madrid, the police managed to clear the Puerta del Sol but only temporarily and with considerable force. In Barcelona, although initial protests had been smaller, the occupation was larger and a more cautious attempt by the police to clear the Plaça Catalunya was ineffective. As protests rumbled on over the following days, the public squares of Spain’s major cities were effectively taken out of the hands of the municipal authorities as occupation camps and popular assemblies were established. Within days the occupations had spread across a substantial part of the country, quickly becoming too large to shift without systematic police co-ordination, considerable force and political will. Overall, the Spanish protests achieved a level of overt and radical politicization that was altogether absent from the riots that were to occur in London later in the year. They were also, with some few exceptions, non-violent in spite of uneven policing as national and city-level authorities alternately tried to force, tolerate and then negotiate with a movement that seemed to lack any clear official leadership who might be worked upon and persuaded to comply. The sheer unexpectedness of a movement on this scale seemed to induce a temporary paralysis on the part of some sections of the State, an inability to deal with dissent or even to understand how so many different sections of society had suddenly managed to come together.

			Addressing the crowd at the Plaça Catalunya during the second week of the protest, the sociologist Manuel Castells highlighted the absence of violence and the slowness of the authorities and the official media to acknowledge the unprecedented scale of events. “When the powers that be realize what is going on is serious (because for the moment they don’t believe this is serious), they will react. And they will react probably violently because there are too many interests at stake. That is why it is essential that this process be slow and profound to reconstruct democracy. It must also have non-violence as a fundamental principal, which is already expressed and put into practice.” A veteran of 1968, Castells went further than Aung San Suu Kyi’s claim that non-violence could have tactical advantages. He advanced it as a point of principle. But he also recognized that tactical issues were in play. There was a real danger that cohesive political militancy and the emerging institutions of protestor democracy might be dissipated in reactive confrontations with the police: “until the police come, there is not going to be violence. To the likely violence from the system, we should propose people use non-violence. To do this, a lot of courage is needed, because to reply to violence with violence, is to respond from fear: you are attacked and you defend yourself. We will need to help people who would be so scared that [they] would become violent. We should help them to advance towards a superior level of courage, which requires one to overcome fear.”13 While there was no possibility of holding on indefinitely or of permanently stabilizing the institutions of direct, street-level democracy, the Spanish protesters held on long enough to shape and influence the occupation of Zuccotti Park.

			Was this civil disobedience?

			The lasting impact of the Occupy Movement is as yet unclear; the dust has still to settle. But few movements have the lasting impact of the independence struggle led by Gandhi in India or the Civil Rights Movement associated with Martin Luther King in the United States. Nonetheless, the numbers involved in the protests of 2011 were greater and the connections to previous and iconic instances of dissent seemed, to at least some participants and observers, relatively clear. When touring America’s occupation sites in early November Jesse Jackson made an explicit link. “All of it is occupying for economic justice.” The fact that the core issues at stake were economic, rather than matters of racial, gender or national rights, was not in Jackson’s view a fundamental barrier to a comparison with the Civil Rights Movement. “Dr. King’s last act on earth was to come to Washington and to occupy the mall and put the focus on economic justice. He was willing to go to jail and engage in civil disobedience to keep that focus on.”14

			However, by appealing not simply to protest but more specifically to civil disobedience, Jackson was rejecting an influential view of the latter, a view that it is, by definition, protest over fundamental liberties and not over economic matters. This is a view associated with the political philosopher John Rawls, an exclusion based upon the claim that “civil disobedience cannot be grounded solely upon group or self-interest.”15 Economic protest over austerity and inequality may smack too much of low motivation rather than the idealism that we have retrospectively come to associate with paradigmatic instances of civil disobedience. However, the reasons for excluding protests with an economic focus are inconclusive. Many protests over economic issues are, as Jesse Jackson indicated, protests over a specific form of injustice rather than a sheer lack of funds. And Jackson was absolutely right about King’s view on this matter. His final year was spent in an attempt to extend the Civil Rights protests into a Poor People’s Campaign for economic justice in the cities of the North (a campaign which split King and Jackson at the time).16 The Indian independence struggle led by Gandhi is also another case in point. A key motivation for the struggle was the apparent economic injustice that was built into British rule, injustice that allowed Gandhi to help build a coalition spanning the poor and those who were wealthy but nonetheless economically disadvantaged by British rule.

			However, there are other and perhaps better reasons to be cautious about claiming that the non-violent protests of 2011 involved civil disobedience on a mass scale. The protests were in large measure direct against the banks and against the interlocked cluster of financial interests on Wall Street. These are private institutions, albeit private institutions which are tied at a thousand points to the State. For Joseph Raz, the single most influential philosopher of law who tackles the subject of civil disobedience, such protest against private institutions is excluded. The target of civil disobedience has to be the State itself.17 Yet even if we were to buy into this highly restrictive claim, challenges to large private institutions such as banks, or logging companies (in the case of eco-protest), or pharmaceuticals corporations (in the case of animal rights activism) involves a dual challenge, to the private bodies and agents in question and to the State and the legislation which permits their unjust and damaging actions.18 This was similarly the case with Occupy Wall Street and with the Occupy Movement more generally. In this respect, the actions of protestors differed from those of militant trade unionists who often do engage in a more strictly economic struggle against private employers. Even though actions of the latter sort may be justified, they present a better case for the Raz exclusion because their political dimension may be slight. This is not a point against militant trade unionism, it is a point about the limits of economic struggle, limits pointed out by Lenin in well-known political text over a century ago.19

			It may also be worth noting that when, after some criticism, Jesse Jackson again associated the Occupy Movement with a paradigmatic civil disobedience movement, he did so more cautiously. Addressing the protestors outside St Paul’s Cathedral in London in December 2011, he downplayed the appeal to civil disobedience in favor of an appeal to the “occupier.” According to Jackson, Jesus, Gandhi, Martin Luther King and Nelson Mandela were all “occupiers.”20 His terminological shift, although slightly difficult to fit with the actions of the political figures in question, indicated sensitivity to the dangers of dragging a new movement backwards with ideas that had long since ceased to be associated with significant positive results. This may be a more plausible reason for caution about a classification of the Occupy Movement protests as instances of civil disobedience. It is at least a better reason than any appeal to the blanket Rawlsian refusal to accept that civil disobedience can focus upon economic issues or the related Razian claim that civil disobedience must target the State.

			There may be further grounds for caution. Even if we take a comparatively minimal view of what civil disobedience involves, i.e. non-violent but principled law-breaking, it may be pointed out that from Spain to London, and from San Francisco to Zuccotti Park, there was sporadic violence. Such violence, albeit at a low level, could hardly be avoided given the movement’s scale and diversity, not to mention its refusal to sanction any disciplining leadership. As at Seattle a decade earlier, there was also, from the beginning, the organized presence of anarchists who positively favored violent confrontation with the police but who were torn by conflicting impulses: a reluctance to separate themselves off from the mass of protestors and at the same time a commitment to the idea of transgressive violence as a way of breaking personal and political boundaries, a view which goes back to Bakunin and George Sorel.21

			If this was civil disobedience on a mass scale, it was also civil disobedience that did not presuppose any general commitment to pacifism or to the rejection of violence as a point of principle. Manuel Castells may have tried to make the shift from an appeal based upon tactical advantage to an appeal based upon principle, but overall the Occupy Movement could only be regarded as civil disobedience by virtue of being mostly or up to a point non-violent, or civil disobedience in spite of sporadic incidents where confrontation with the police took a familiar turn. Here we may wonder about whether it is best to focus upon the general pattern of events or upon the exceptions. Jesse Jackson focused upon the big picture and the overall mood. His critics, notably Alveda King (Martin Luther King’s niece), focused upon the exceptions. “I believe that Rev. Jackson is doing a disservice. My uncle, the whole [civil rights] movement, was founded in prayer, in crying out to God in a peaceful movement. And this [Occupy] movement is not peaceful.”22 The claim was echoed by Washington Police Chief, Cathy Lanier on the eve of the camp clearances: “Demonstrators have become increasingly confrontational and violent toward uninvolved bystanders and motorists. Demonstrators have also jeopardized the safety of their own children by using them in blockades.”23

			Of course, we do not need to accept Lanier’s words at face value. And to some extent her two claims cut across each other. It is hardly likely that parents would involve their own children if the level of violence was both significant and rising. Although there have been occasional historic exceptions to this, most notably the Civil Rights Movement which, with King’s reluctant and then enthusiastic support, marched hundreds of schoolchildren into the streets, and from there straight to jail cells, when it ran out of adult activists.24 Even so, the continued presence of children at protests is generally an indication of a broadly unthreatening and family-friendly atmosphere. Similar claims about rising occupier violence were renewed following the November clearances which involved co-ordinated violence by the police. (Without such violence, the more determined protestors simply would not have moved.) On reflection, it may seem implausible that untrained protestors with varying backgrounds and differing commitments would have responded to the widespread use of kettling and pepper spray by always refusing to be provoked. In response to the claims of rising violence, disputed and politically motivated though they may have been, some of the occupier assemblies did agree upon a requirement that participants make pledges of non-violence. And this may be taken as an indication that the charge was plausible enough to require rebutting.

			It is at least arguable that what the critics of the movement were playing upon was no sudden reversion to a model of violent protest, but rather a discrepancy between an ideal of protest and the more complex and mixed reality that invariably exists on the ground. Alveda King did not just appeal to the Civil Rights Movement, but rather to an idealization of the latter, one that the Occupy Movement could not hope to match but one that also set aside, even ignored, significant aspects of how Civil Rights activists and supporters actually behaved. It is easy to forget that mobilization by the latter required co-operation between a variety of groups, some of whom were not committed to non-violence in the way that King was. And even for King’s own supporters, tolerance had its limits. Jackson’s account of King’s final act on the earth rather telescopes matters. His final political act was to return from Washington to Memphis in order to continue his support for a group of striking black dustmen who had been galvanized into action by low pay, poor safety standards and the death of two colleagues in the back of a garbage truck. King returned in spite of the unease of colleagues and in spite of the violence which had broken out at a march only days earlier (causing extensive property damage and leaving one 16-year-old protestor dead).25

			Similarly, while leading a civil disobedience movement during the latter years of the struggle for Indian independence. Gandhi may have managed to secure a formal separation between official participants in satyagraha (non-violent spiritual protest) and the larger undisciplined crowds who supported them, but this formal separation did not alter the fact that there were scuffles, low-level violence and sometimes not-so-low-level violence wherever he went. This was the price of extensive popular mobilization.

			More plausibly, we may pick up on Jesse Jackson’s concern in London about inappropriate labelling and question whether a claim of civil disobedience does justice to the Occupy Movement. Bernard Harcourt, a radically inclined professor of law at the University of Chicago, writing in the New York Times and sensitive to some of the same problems as Jesse Jackson, raised a more sympathetic objection to the classification, proposing instead that the Occupy Movement was an instance of “political disobedience.” According to Harcourt, civil disobedience involves—or rather involved (with a setting in the past tense)—breaking the laws enacted by some institution while accepting the authority of the institution. “Civil disobedience accepted the legitimacy of political institutions, but resisted the moral authority of resulting laws. Political disobedience, by contrast, resists the very way in which we are governed: it resists the structure of partisan politics, the demand for policy reforms, the call for party identification, and the very ideologies that dominated the post-War period.”26

			When matters are put in these terms, the problem that Harcourt wrestled with does not seem at all unfamiliar. The idea that new social movements are too new to be understood by appeal to old labels has been a recurring feature of radical political theory for years. Over a decade ago, prior even to the events at Seattle, Alan Carter, an English political philosopher with links to the ecology group Friends of the Earth, proposed that there was a need for a concept of “radical disobedience” by contrast with the concept of “civil disobedience,” given that the latter carried too many connotations of ultimate deference to state authority.27 Such claims represent a thoughtful response to the problems of describing protests in terms that do justice to both their newness and to the genuineness of their radicalism. But as well as registering a sensitivity to the moment, Harcourt’s rejection of the more traditional label tapped into a deeper vein of suspicion about the very idea of civil disobedience, a readiness to buy into what may be called the argument from below, an argument that we should not aspire to civil disobedience because it is simply not radical enough. By contrast with Alveda King’s reluctance to accept that the Occupy Wall Street protestors were engaging in civil disobedience, on the basis that they failed to live up to idealized standards, Harcourt’s caution was of a deeper sort. But if it traded upon misconceptions about the nature of civil disobedience then there may ultimately be no good reason to deny that the Occupy Movement involved a revival of civil disobedience in a new form and on a truly massive scale.

		

	
		
			CHAPTER TWO

			A problematic concept

			The existing literature on civil disobedience shows multiple lines of disagreement. Core contributions set down over the course of a century by Henry Thoreau, Leo Tolstoy, Mohandas (“Mahatma”) Gandhi and Martin Luther King have become overlaid by a much larger body of commentary and disagreement, some of it emerging out of direct involvement in protest, some of it more frictionless. There is also no bi-partisan split between activist accounts and observer accounts of civil disobedience and consequently no way to privilege the one over the other in order to arrive at an undisputed position of a particular type. In a sense, there simply is no single agreed-upon concept of civil disobedience that has proven stable over the course of time. There is no undisputed and undisputable account of what civil disobedience can and cannot involve. But this need not be taken as a license to say that “anything goes.” Reasons may still be offered for ruling some things in and others out even if the reasons in question are not final or silencing reasons. An obvious example of one reason for inclusion and exclusion is continuity with past usage, however such continuity may be understood in various different ways; it may involve continuity with Tolstoy, or with Gandhi, or with one combination of classic sources rather than another.

			The very possibility of such continuity makes it intelligible to say that this is a concept with a history, that change in the way in which civil disobedience has been understood need not be read as a process in which a succession of quite different concepts have replaced each other while parading under the same shared name. Even so, it will be no simple matter to settle upon what, in our own times, should be included and excluded. Other reasons may come into play besides those of historical precedent. A case may be made for balancing an appeal to historical (and in a sense backward-regarding) considerations, and considerations of a different and more forward-looking sort, such as a concern to sustain the relevance of the concept.

			The question of exclusions

			The most influential academic account of civil disobedience remains John Rawls” much-criticized and somewhat dated treatment in A Theory of Justice (1971), a work written against the backdrop of student politicization in the 1960s and protest over the war in Vietnam. Its chapter on civil disobedience is still a “must-include” item for student readers on the philosophy of law. On the Rawlsian account, civil disobedience is best understood as a particular kind of principled, law-breaking protest over basic questions of human liberty. It is “a public, nonviolent, conscientious yet political act contrary to law usually done with the aim of bringing about a change in the law or policies of the government. By acting in this way one addresses the sense of justice of the majority of the community and declares that in one’s considered opinion the principles of social co-operation among free and equal men are not being respected.”1

			An obvious feature of this account, apart from its use of “men” to represent everyone who really matters, is that it is strictly secular in a way that the classic sources (Tolstoy, Gandhi, Martin Luther King and Henry Thoreau) are not. In this respect the Rawlsian account was, in its day, an attempt to build upon forward-looking considerations, specifically a sense of the increasing irrelevance of religiosity in a predominantly secular world. A further feature is that it excludes not only protest over strictly economic issues but also protest over the environment and animal rights, neither of which involve a concern for basic human liberties. In this respect the Rawlsian account is anthropocentric as well as secularized. And this may make it ill-suited as a tool for analyzing and understanding key instances of twenty-first-century protest and dissent. In recent years a concern for the non-human, and resurgent forms of religiosity, have both conspicuously been at work.

			It is not particularly controversial to say that, at least in its exclusion of non-human concern, the Rawlsian account now seems overly restrictive.2 And even with regard to other matters, where it can claim a stronger precedent in the classical sources, it has been challenged. Radical activists and politically engaged academics such as Ted Honderich and, somewhat more popularly, Howard Zinn have repeatedly insisted that civil disobedience need only be largely non-violent or aspirationally non-violent and even then primarily with regard to persons and not necessarily with regard to property.3 Their point is not that rioting or assault might count as civil disobedience but rather that some measure of self-defense in the face of assault by others, such as the police and security personnel, cannot always be comprehensively excluded. Nor can certain kinds of low-level property damage. Nor is it obvious that an action involving a number of people should cease to be civil disobedience if one or two individuals carry out violent acts against the wishes of the remainder who behave in an exclusively non-violent manner. An appeal may be made to the messiness of actual protest, as opposed to idealizations of protest. Couched in the ambitious radical language of Martin Luther King, “no social revolution can be neat and tidy at every point.”4 There is also legitimate concern that an overly constrained understanding of “violence” might make it impossible to advance any plausible claims about systemic violence as opposed to physical assault. And once we broaden our concept of violence to allow that it may be systemic, there will be no guarantee that the broadened concept will then be well-behaved. Actions which we might otherwise be ready to call civil disobedience may suddenly qualify as violent in some limited sense.

			But however we understand the gap between ideal protest and real protest, and however we understand the concept of violence, it will be implausibly demanding to insist that some measure of low-level violence and civil disobedience can never go together. It would be odd to suggest that, in order to retain the standing of civil disobedients, eco-activists must go limp and allow themselves be thrown off of canopy-level platforms by over-zealous security personnel. It is tempting to say that even if minimal life-preserving force in such situations counts as violence then civil disobedients should be entitled to use it without losing their standing. The question of violence against property is perhaps even less clear-cut. The classic sources are primarily concerned with ruling out violence against persons. We may perhaps infer that Gandhi saw violence against property as a proxy for violence against persons (his critical attitude towards the militant suffragettes seems to suggest this) but Martin Luther King saw the two as quite separate.5 Here we should also perhaps allow for the emergence of forms of property and protest that Thoreau, Tolstoy, Gandhi and King did not anticipate.

			There are new cases of property damage that it is very tempting to regard as instances of civil disobedience even though the damage is both acknowledged and premeditated. On 8th June 1999, as part of a people’s disarmament campaign, three women boarded a nuclear research barge that was moored on Loch Goil in Scotland. They proceeded to unfurl a banner, “Stop Nuclear Death Research,” and then threw overboard everything that they could lay their hands on, with the exception of first-aid and safety equipment. Computers, disks, documentation, faxes and phones all made their way to the bottom of the loch. Using a defense of the prevention of illegal nuclear crime, and appealing to a recent decision of the International Court of Justice, the protestors were subsequently acquitted.6 In another and more recent anti-war incident at the start of March 2012, protestors in Germany broke into a controversial military museum and painted a panzer pink, before disappearing off into the night.7 Perhaps we may be inclined to resist the claim that this action can count as civil disobedience because it was covert. But this is rather different from rejecting a claim of civil disobedience because the action involved damage to property. Had the protestors stayed around to face the consequences of their actions a claim of civil disobedience might have been hard to dispute.

			In part, what may allow a claim of civil disobedience to seem plausible when property damage is involved is the nature of the property in question. It can at least be argued that there are some things that no one has any justification for possessing. Certain kinds of weaponry would be a case in point, so too would slaves. The “theft” of the latter, through assisted escape, was a prominent form of conscientious law-breaking in America during the 1850s. It involved a clear violation of the property rights which had been accepted by Southern and federal legislatures. Yet the violation of these legal rights does not seem to be enough of a reason to hold that the law-breaking in question cannot count as civil disobedience. Indeed, the actions of this “Underground Railroad” have generally been regarded as laudable and, until recently, often cited as an instance of civil disobedience. Even Carl Cohen, who along with John Rawls was a pivotal figure in the development of the thesis that civil disobedience was essentially a form of communication, conceded that, although covert, the Railroad was still a “borderline” case. There may be other grounds for exclusion. “Conductors” on the railroad sometimes carried arms, but again exclusion on this basis is rather different from exclusion on the basis of the violation of property rights.8

			There may, however, be good reasons to say that civil disobedience cannot include some types of property damage (or politicized removal of property). Civil disobedience may not require us to respect particular laws but it may plausibly be said to require us to show something akin to respect for persons and this may be a part of what makes civil disobedience “civil.” In what follows, a good deal of emphasis will be placed upon the latter concept. Rather than communication-based, the favored approach will be civility-focused. And certain kinds of property damage conspicuously fail to show civility or respect. Indeed they are incompatible with either. When Karl Marx advocated that during a riot or uprising the crowd should target hated buildings and seats of authority, civility was the last thing on his mind.9

			Yet, civility is a rather complex notion, and because of the mixed nature of property, because of the fact that so many things can be claimed as possessions, the idea that property must be respected does not generalize. If I throw paint at your front door it does look like I am guilty of a basic failure of civility and respect for you as a person. But if, in order to gain access, I break a lock on the door of some private animal laboratory in which you hold shares, it is not obvious that I have failed to respect your personhood or that of the other shareholders. Similarly, if I remove (‘steal”) some property, i.e. a number of severely injured animals, there may still be no such failing. Perhaps, in each case, there is some manner of disrespect, but animal rescue of this sort looks more like an act which disrespects the property owners as the owners of such a facility and that is rather a different matter from failing to respect them as persons. We are not called upon to respect everything that people choose to do or to respect them in every conceivable way. We are not called upon by civility (on any familiar understanding of the latter) to respect others as racists or as anti-Semites. Perhaps we are also not called upon to respect others as animal experimenters or as the facilitators of such experimentation.

			But even to couch matters in terms of civility and, more directly, respect, and to assess acts of property damage or low-level violence in such terms, may be a questionable basis upon which to allow inclusions and to make exclusions. As we shall see, Tolstoy, Gandhi and King all strongly associated civil disobedience with a Christian-derived concept of love rather than respect. They also associated the love in question with a redemptive and transformative understanding of the power of suffering, although this may now seem rather harsh and overly demanding. An absolute requirement for love is one that any relevant, contemporary account of civil disobedience may have to abandon. But if a requirement for love is set aside, the very act of doing so will involve an acceptance that the classical tradition cannot always serve as an ultimate arbiter of what should and should not be regarded as civil disobedience. We will be accepting that a contemporary account cannot afford to be entirely backward-looking.

			This may seem like a good move to make and it is a move that will be made here. Not everything that Thoreau, Tolstoy, Gandhi and King agreed upon ought to find its way into a contemporary account of civil disobedience. Their religiosity is at times unsettling. Yet to say this is not to claim that we need a secularized theory of civil disobedience for a secularized world. Religiosity still surfaces in contemporary protests. In recent years it has surfaced in the commitment of those Occupy Wall Street protestors who carried a Golden Bull in protest against a banking system that idolized money; it has surfaced in the anti-war protests by young Muslims and in the green spirituality of eco-protesters. But here it may be worth noting that while both of the former draw upon ideas that have a complex relation to Christianity, the latter often draws upon neo-pagan commitment of a rather different sort. What we may, in the light of this, be inclined to rule out is any strict requirement for guidance by a Christian viewpoint or any requirement that civil disobedients must act like Christians.

			This is not quite the same as insisting that the unambiguous concern for religiosity that we find especially in Tolstoy, Gandhi and King must be set aside or ignored (as it was by Rawls). Their concern for religiosity may be preserved in a modified form by allowing that political dissent of a particular non-violent sort (however qualified) may be able to claim a special spiritual standing. Unless we are committed to a form of militant secularism or militant atheism, this may be an unthreatening and attractive way to put matters. But it stops short of requiring that spiritual standing (however understood) is a necessary requirement for civil disobedience rather than something that may enhance a claim of civil disobedience. And this is consistent with a more inclusive and more open-textured treatment of the concept even if, from a strictly Rawlsian standpoint, this may seem like a promiscuous inclusion.

			Communication and covert dissent

			In retrospect, we may recognize that the Rawlsian account marked a turning point not simply because of its secularization of the concept of civil disobedience but because of its commitment to treat the latter as a form of communication, a way of engaging in dialogue. “It is engaged in openly with fair notice; it is not covert or secretive. One may compare it to public speech, and being a form of address, an expression of profound and conscientious political conviction, it takes place in the public forum.”10 For Rawls, secularization and the emphasis upon dialogue went hand in hand. Civil disobedience was a plea for basic liberties, a plea that was addressed to the shared rationality of the audience rather than its idiosyncratic religious commitments or sectional allegiances. “In justifying civil disobedience one does not appeal to principles of personal morality or to religious doctrines, though these may coincide with and support one’s claims.”11

			A majority of contemporary commentators, who have picked Rawls apart on other matters, have agreed with his communication thesis, the view that civil disobedience is a form of address. They have, for the most part, been similarly sympathetic to his exclusion of religious modes of justification unless the latter can themselves be translated into secular terms. Civil disobedience has come to be regarded, in a good deal of the best academic literature, as an attempt to say something and to do so in a special way that is appropriate to a public domain which is shared by agents who have a variety of attitudes towards religion and ethics and who must find ways of living together. But there are also critics of the communication thesis, such as Jennifer Welchman, who have pointed out the special context in which it came to be adopted and “how little argument there was” about the central move that was made.12 When Rawls set out his account of civil disobedience, the Civil Rights Movement had won significant concessions but had also passed its peak. Protest had come to center upon opposition to the Vietnam War. However, it is a feature of wars, or at least a feature of those wars fought successively by the US and the UK over the past 60 years, that they are conducted elsewhere, in remote places. Confronted with such remoteness, activists are rarely in a position to be directly obstructive. What they (or we) can do is to engage in forms of disruptive behavior at home, bringing inconvenience and disorder to all sorts of everyday activities that may have no direct relation to the military actions in question. Such disruption may involve blockading buildings or targeting traffic in order to bring a city center to a grinding halt. This may be a more effective way of having impact than picketing the local army recruitment office or assembling outside some remote army barracks that is far away from any major urban center.

			Such acts of indirect civil disobedience were frequently condemned in the late 1960s and in the early 1970s as pointless, even infantile, precisely because of the lack of any obvious connection between the disrupted activities and the wrong being opposed. Why stop traffic when commuters were not to blame for the government’s conduct? Why disrupt businesses whose owners may well have had no particular love for militarism? Such indirect civil disobedience could only be given a plausible justification as a forceful attempt to be heard when other and less disruptive and theatrical channels had been closed off. It was in the context of a laudable defense of such disruptive behavior that the communication thesis came to be adopted. The motivating reasons for its adoption were good even if little argumentative support was supplied.

			But what made the move especially problematic was the simple fact that there was not, and is not, any comparable problem of rationalizing conduct in the case of direct civil disobedience. When activists try to physically prevent the wrong that they also oppose, a simpler justification can be envisaged, a justification that can involve appeal to communication but which need not do so. Protestors may block the path of developers, or loggers. They may try to prevent the deployment of potentially destructive machinery, but the comprehensibility of such actions does not require them to be regarded as attempts to say something. They are perfectly intelligible in their own right. The most influential academic account prior to Rawls, Hugo Bedau’s “On Civil Disobedience” (1961), recognized as much. Bedau included non-communicative dissent just so long as it was political and, more specifically, directed against the State. For Bedau, “Any one commits an act of civil disobedience if and only if he acts illegally, publicly, nonviolently, and conscientiously with the intent to frustrate (one of) the laws, policies, or decisions of his government.”13

			This is not to say that Bedau’s position was right and should be revived. It too seems overly restrictive, albeit in a different way. His understanding of civil disobedience was based to some extent upon the model of actions by the Committee for Nonviolent Action in the US and the Campaign for Nuclear Disarmament in the UK, earlier protests than the mobilizations against the Vietnam War or the Civil Rights Movement at its peak. This may again lead us to suspect that preferences concerning how to define civil disobedience are strongly shaped by the exemplars which are adopted. In Bedau’s case, such exemplars did not need to be strongly communicative although they needed to be public. Slave rescue under the cover of darkness could not qualify.

			Even so, it would be a mistake to regard the arrival of an explicitly stated communication thesis as an entirely unprecedented break from the past. (Welchman leans somewhat towards this view, but she also exercises caution about what I regard as the classic sources.)14 As we shall see, the strengthening of a requirement for public non-violence into a requirement for something akin to communication (which violence can make difficult) had already begun to emerge in the writings of Gandhi and, even more so, Martin Luther King in response to criticisms that the Civil Rights Movement was socially divisive. (Which it was, at least in the short term.) Representation of the deliberately disruptive and confrontational activities of civil rights campaigners as the only available way to engage in effective dialogue with an intransigent opposition was a plausible justifying move that could be offered to opponents, critics and wavering supporters whose endorsement and funds were badly needed. However, in line with the cautionary point above, we may be concerned about tailoring our understanding of civil disobedience too closely to the experience of the Civil Rights Movement or too closely to any particular and limited experience of protest. If we broaden out our range of paradigmatic and plausible instances of civil disobedience, beyond one or two notorious and special cases, we may then find it difficult to impose any strict requirement for communication of a robust sort. Sometimes the point of an action may be to frustrate and obstruct but to do so in as civil a manner as possible. When that is the case, talk of communication may seem like an irrelevance to our judgement about whether or not civil disobedience has occurred.

			But what becomes of the concept of civil disobedience if we set aside any strong commitment to the communication thesis? Welchman posed some intriguing possibilities. Civil disobedience might then include certain kinds of non-violent covert actions by eco-activists, some forms of animal rights activism carried out under the cover of darkness, and even some instances of disruptive law-breaking by anti-abortionists in the US. (Agents who were not aiming to communicate but to act as a physical barrier.) These are all actions of a quite different sort from the indirect disobedience practised by the students who opposed the Vietnam War. In some respects they bear a closer resemblance to the activities of the Underground Railroad whose objective was to get the job done. According to Welchman, “Unlike the student protestors, groups like the Animal Liberation Front, Greenpeace, and Operation Rescue, were not constrained by their circumstances to engage primarily in indirect disobedience. Each group found ways of directly obstructing their targets. But when they tried to do so within the bounds of the new definition of civil disobedience, they were stymied.”15 On a more open account, which is also to some extent a return to a more open account, a wide range of contemporary forms of dissent may no longer be excluded.

			Personal sacrifice

			It is more than a little ironic that the main stumbling block to such an abandonment of the communication thesis—the main stumbling block to the embracing of a more open account—may turn out to be a covertly religious and sacrificial conception of morality, i.e. a return of the religiosity that Rawls and others sent into exile. It is a familiar claim about civil disobedience that it requires a readiness to face penalties for violations of the law, a “willingness to accept the legal consequences of one’s conduct.”16 This is home territory for both Rawls and those judicial figures who have looked favorably upon civil disobedience as illegal but still possessed of special legal standing.17 But this alone does surprisingly little to rule out an element of concealment or covertness. After all, protestors and activists of many kinds may be aware of, and ready to face, penalties for their law-breaking and yet for pragmatic reasons they may try to postpone and disrupt the imposition of such penalties. Added to which, it is not clear why disruption can have a special moral and legal standing but only if the operations of prosecutors and of the court system are left utterly unimpeded. A degree of evasiveness may be thought of as a continuation of disruption by other means. An obvious example of such evasiveness is action by contemporary anarchists who have become the single most organized, and notionally revolutionary, political force in the UK and in the US. They have become the hegemonic force on the far left, successfully displacing the various Trotskyist organizations of the 1970s and 1980s as the natural home for activists who, at least in theory, favor revolution rather than political reform.

			For more than a decade, anarchists have dressed uniformly in black when participating in “Black Blocs” to mount offensives against police lines. Their faces are obscured, hidden behind masks or scarves and under hoods in order to make the identification of individual law-breakers difficult. But such activists are unlikely to be blind to the strong likelihood that sooner or later they are bound to be arrested. Nonetheless they seem to be prepared to face the utterly foreseeable penalties for their actions, penalties which can be far greater than those for the blocking of offices or the deliberate premeditated disruption of traffic. Similarly, those who engage in the covert rescue of animals from laboratory complexes are well briefed about what they should ultimately expect and how to cope with arrest when it comes (usually by saying as little as possible). For a regular participant, it may be only a matter of time before they are finally caught and imprisoned. Sentences can also be harsh.

			Not all of the actions in question could plausibly be claimed as civil disobedience. Black Blocs, even if justified, would not qualify because they involve premeditated violence, but animal rescue might do so. Nonetheless, it is at least arguable that for any of the activists concerned, identity concealment need not be equated with refusing to accept the legal consequences of their conduct. There is a significant distinction between refusing to accept and refusing to speed up the process or to make matters simple for the authorities. On this basis, an element of concealment may even continue after arrest with the activist’s refusal to supply a name. “Jane Doe” non-compliance, where identity is concealed when in custody, is a way to cause further disruption and to maximize inconvenience. It may be rare, but it does happen. Consider the following two cases. The first involves three women who were arrested at an anti-capitalist protest in Washington in September 2002. Notionally, the protest was against US military policy and international banking but to some extent it may also have been an attempt to maintain the momentum of the emerging anti-capitalist movement which had become an important feature of the political landscape over the previous three years. Large numbers of protestors were arrested including the three women in question. Unlike the others, they refused to give details of their identities. Instead of being released on bail they were transferred to a Washington-area women’s prison and their case became a focal point for the organizers of the protest, Anti-Capitalist Convergence (ACC). The instructions issued by ACC for prison visitors may be indicative of the political sympathies of those involved: “30 minutes for each visit, only 2 adults at a time, No sandals or open toes shoes. No sweat suits, No camouflage, No cross-dressing. Women must (appear to be) wearing a bra.”18

			A second case involves the actual use of variants of “John Doe” and “Jane Doe” by arrested anti-abortion protestors during the 1980s. According to one sympathetic commentator, Bernard Nathanson, such withholding of identity was a continuation of the protest: “The ideological underpinning of this practice is not only non-specific resistance to the legally constituted forces of a state … but also that it aligns the Rescuers with the unborn victims, none of whom survived long enough to acquire names.”19 What these Jane Doe cases seem to support is the complexity of reasons for concealment, partial concealment or the withholding of identity. Blanket claims about openness and the acceptance of legal penalties may fail to adequately distinguish between consequence-denying refusal and disruptive refusal, even though the latter may be considered an aggravating factor that is liable to make the legal penalties more harsh. The withholding or concealing of identity may play a variety of roles that need not make a protest ethically suspect. A protest may already be suspect because of its goals (the anti-abortion protests being a case in point) but that is a rather different matter. As a further, and more recent illustration of the point, we might think again of the carnivalesque use of the “V” mask in the UK during the occupations of 2011. At the height of the occupations, the mask became a potent symbol of dissent, a symbol bound up with belonging to the anonymous majority and with a refusal to promote charismatic, easily identifiable leaders. It placed wearers on an equal footing and was consistent with the festive atmosphere of some of the larger tent villages. Similarly, we might think of identity concealment by the dissident street artist Banksy, a shortened form of “Robin Banks” (again a political statement rather than a real name), as in no way ethically problematic. The general point at stake is also a simple one. While there are undoubtedly some forms of identity concealment that are ethically problematic in ways that might exclude a claim of civil disobedience, it is hard to regard identity concealment of every sort in this way. What is curious here is the fact that making life easy for prosecutors and for the court system should ever have been regarded as a necessary feature of civil disobedience.

			What sits behind the blanket exclusion of covertness or concealment seems to be a far stronger claim than any that concerns a mere readiness to accept arrest or to co-operate with the justice system. The exclusion seems rather to presuppose the more sacrificial claim that civil disobedients must invite arrest. But this creates a link to (and seems to directly involve) familiar and religious modes of thought in which the truly admirable agent deliberately takes upon themselves suffering for the sake of others. A precedent for this view can certainly be found in the writings of Gandhi, but a penchant for martyrdom may seem to make such a conception of civil disobedience altogether too masochistic, too religious (in a special sense) and too close to a form of spiritual sacrifice. On this matter, a tension between a spiritually motivated and a politically motivated conception of civil disobedience may emerge.

		

	
		
			CHAPTER THREE

			The argument from below

			A little less conversation

			Attending to the main lines of disagreement about civil disobedience and to the problematic nature of some familiar claims made about it need not lead us to overlook or to deny that an uneasy consensus has emerged, a consensus that owes more to Rawls than it does to the classical sources. On issues such as communication and arrest, Rawlsian restrictions are dominant: civil disobedience must be a form of address and the participants must show their mettle by embracing or even provoking arrest. This is the consensus, but it may not be a good consensus. The reasons for embracing it do not seem compelling. At the very least, it risks an idealization of civil disobedience, a re-branding to render the product more respectable.

			A symptom of the influence of this consensus, even among those who may never have heard of Rawls, is the reluctance of many political activists to claim the standing of civil disobedience for all but a few actions. (Reluctance already touched upon in the opening account of the Occupy Movement.) Many activists are in no great hurry to advance a claim of civil disobedience because the latter is assumed to pick out a form of protest that is overly deferential, overly respectful of existing laws, overly accepting of existing institutions. Generally, it may seem to be too concerned with the fruitless task of awakening the conscience of political elites. An example of this is the attitude towards civil disobedience that is characteristically taken by the network of animal rights activists who engage in non-violent laboratory raids. On occasion, especially during the early days of this kind of activism, it has been claimed that rescuing animals from experimentation is civil disobedience.1 And such claims, if advanced systematically, might help to combat the misconception that such activism goes hand-in-hand with violence against persons. The main organization involved in such activity (although it is more of a network than an actual organization) is the Animal Liberation Front (ALF) which is emphatic about its commitment to non-violence, at least as far as persons are concerned. In this respect its rescue operations do bear some similarity to the covert and largely Christian, but again emphatically non-violent, Underground Railroad of mid-nineteenth-century America.

			A claim of civil disobedience might serve as a basis upon which ALF activists could dispute the harsh sentencing policy of the courts, not to mention the implausible attempts to associate their actions with domestic terrorism. (Here, I say “implausible” because there is no terrorism without terror.) However, claims of civil disobedience by the ALF are now exceptionally rare.2 This is not to say that the individuals associated with the ALF are uniformly hostile to the very idea of civil disobedience, but rather that they have given up claiming that their actions have this standing. A more critical setting aside of civil disobedience claims can be seen among eco-activists. In this respect, the attitude of Dave Foreman seems typical. Foreman was one of the founders of the radical ecology group Earth First! and a pioneer of ecotage, a form of property damage which includes the deliberate disabling of machinery that would otherwise be used in activities such as forest clearance. Foreman’s repeatedly stated view is that civil disobedience is typified by actions such as the blockade and that it is concerned with individual spiritual growth on the one hand and with reforming society on the other. For Foreman, the civil disobedient makes a nuisance of themselves as part of their own personal development and in order to present an appeal for change. In these respects civil disobedience is taken to contrast with ecotage. The aim of the latter is not supplication, public petitioning or oneness with the earth, but the immediate prevention of harm. It is not a way to send a message but a way to disarm the enemy, a way to get them to cease and desist. “What is important is stopping the damage,” and to this end the activist who engages in ecotage is “more effective when avoiding capture and being able to return again and again.”3 Foreman assumes that this consideration separates off ecotage from civil disobedience, given that those who practise the latter must sacrificially embrace arrest as part of the protest and perhaps also as part of their own spiritual growth.

			This view of civil disobedience (with some variations on the theme of spirituality) has gained widespread currency among eco-activists. But again, like the ALF during its early years in the 1980s, Earth First! did intermittently claim the mantle of the Civil Rights Movement and it has always engaged in actions that would ordinarily be regarded as civil disobedience. For example, in 1987 two of its activists were arrested for unfurling an “EQUAL RIGHTS FOR ALL SPECIES” banner at the foot of the Lincoln Memorial in Washington, D.C.4 However, as Christopher Manes notes in his study of environmental activism, “Many radical environmentalists have always felt that civil disobedience is not enough, that the environmental crisis calls for more drastic action.”5 This is the view that Foreman seems to endorse, or at least it has been his position at the times of his greatest participation in activism. He has never quite suggested that civil disobedience is pointless, indeed Foreman has repeatedly and plausibly emphasized that a successful eco-movement will need to fill out all the available activity niches, some more respectable and some less so.6 However, his conception of civil disobedience is so focused upon communication (like Rawls) and personal spiritual growth (like Gandhi and Tolstoy) that it is difficult to see how it could be anything other than a poor substitute for the actual prevention of ecological harm.

			A. K. Thompson, an anti-capitalist activist and advocate of confrontational (and violent) Black Bloc tactics of a sort that Foreman shuns, is even more strident about moving beyond civil disobedience and leaving the latter in the past. Thompson believes in a historic shift, a move from “civil disobedience” to “direct action” and “from martyrdom to confrontation,” a progression that he believes has been repeated intermittently as dissenting movements have learned through conflict with an intractable State that good manners and a stout heart are not enough.7 Much the same view, minus Thompson’s street anarchism and commitment to violence, has also been advanced by Paul Watson of the Sea Shepherds. Among eco and animal activists the Shepherds have become an iconic group. While other organizations with a much higher public profile and a bigger budget, such as Greenpeace, have focused upon raising funds for monitoring and lobbying, the Sea Shepherds have focused upon trying to physically block whalers from operating. Their usual means of doing so is to place a vessel manned by activists on the tail of a factory ship in order to prevent the loading of any whales caught by smaller and more manoeuvrable support craft. If the whales cannot be loaded then it becomes pointless (and expensive) to continue with the hunt. For those on the blocking vessel, this is a precarious business. They try to restrict the danger and are not in pursuit of martyrdom. Nonetheless, the danger is real. Bad things can happen at sea. Accordingly, the activists on ship spend a significant apprenticeship as onshore support before they become onboard personnel with responsibility for the lives of others. The favored targets of the Sea Shepherds are whalers who operate in internationally recognized but ineffectively policed sanctuary areas, areas where whaling (even for notionally scientific purposes) is illegal under international law.

			This yields at least one good reason for the Sea Shepherds to avoid any claim of civil disobedience: it is the whalers who are breaking the law. A claim of civil disobedience might well obscure this fact. Even so, there is a temptation to appeal to supplementary reasons. In 2006, after a long-running dispute with Greenpeace, Paul Watson issued an open appeal for co-operation in order to disrupt whaling in Antarctica. In the appeal Watson noted “Greenpeace breaks laws through the practice of civil disobedience. Sea Shepherd does not break laws, we uphold them. We intervene against illegal activities. We do not protest.”8 This claim is both implausible, given that the actions of the Shepherds in a very obvious sense do involve protest, and it calls upon a restrictive conception of what civil disobedience must involve. As with Dave Foreman, the ALF, and Black Bloc anarchists such as A. K. Thompson, the argument implicit in such a view is that civil disobedience is tame, primarily communicative and deferential, therefore it ought not to form a central part of the activists’ strategy. This is the argument from below.

			Direct action

			If some particular kind of protest or dissent is not primarily a form of communication, this need not imply that those involved are rejecting the value of discussion and deliberation. Rather, it may indicate only that the activists in question hold that opportunities for genuine and effective discussion are not currently available. Considerations of this sort have led a variety of activists to diverge radically from the approach recommended by radical political theorists who have been attracted by the idea that democracy requires deliberation and not just voting. This divergence has not gone unnoticed. In the immediate aftermath of the seizure of Seattle’s streets by anti-capitalist demonstrators in 1999, Iris Marion Young provided an acute analysis of the divergence in her seminal article “Activist Challenges to Deliberative Democracy.”9 Young pointed out that many radical political theorists held the view that opportunities for shared deliberation with opponents are what citizens should be trying to secure and maximize. This requires participation in the relevant political forums as well as participation in other and newer forums.

			By contrast, activists such as those at Seattle often tended to believe that they do more good outside meetings than inside them. “The activist is suspicious of exhortations to deliberate because he believes that in the real world of politics, where structural inequalities influence both procedures and outcomes, democratic processes that appear to conform to norms of deliberation are usually biased towards more powerful agents.”10 Young’s suggestion was not that activists of the relevant sort were anti-theory or anti-discussion but rather that they were skeptical about the genuine availability of the latter anywhere other than among fellow protestors. On such a view, alternative institutions of direct democracy matter, but official forums tend to be a waste of time. Accordingly, the protesters at Seattle did not attempt to speak to the world’s leading financial figures, not even indirectly through protest. Instead, they tried, with some success, to prevent them from meeting and from claiming authority for their deliberations. The attitude of the Seattle protestors was not entirely unlike that of the Sea Shepherds: lobbying and supplication are generally best set aside in favor of direct disruption.

			Characterized in this way, the activist view is that elites are largely unresponsive to reasoned argument and need to be directly held in check, hit hard in their pockets and in some sense coerced rather than persuaded. This is, as Young acknowledged, a picture of contemporary activism that attributes to activists a more precise view than many may actually adhere to. Even so, Young’s picture does not seem entirely misleading. Nor is it the case that the standpoint which she attributed to activists committed them to an unrealistic or ill-informed view of political institutions. There do seem to be fundamental shortcomings in our existing political systems. Wealth continues to grant political privileges that its absence denies. There has also been, for some considerable time, an exclusion of any effective deliberation on a number of issues such as climate change and animal experimentation. And there may be little hope of remedying these failings through official channels, at least in the short term.

			It is understandable, given this activist downgrading and even rejection of discussion with elites, that civil disobedience, when thought of as a special kind of communication, has come to be regarded as second-best and perhaps even a waste of time. An argument from above, that it is wrong to engage in civil disobedience because it flouts the laws of the realm, may be implausible for any number of reasons (e.g. the law itself is unjust and cannot readily be made just) but the argument from below may seem rather more persuasive. If some version of it is accepted, activists need not be lost for words. As Thompson has pointed out, there is a ready-to-hand replacement concept, a concept of “direct action” that is already in widespread use. However, the history and associations of the latter concept are rather different from those of civil disobedience. April Carter, an academic who has a longstanding association with the defense of activist law-breaking, neatly sums up some important features of this history. “Direct action was initially associated with anarcho-syndicalism, and therefore had in its early-twentieth-century usage connotations of violence.”11 She also notes a shift, dating back to the 1950s, with “direct action” steadily becoming associated with non-violence, and then a further shift as the “non-violent” prefix within “non-violent direct action” (sometimes shortened to NVDA) was gradually dropped but was often still presupposed. As a result, appeals to “direct action” can be deeply ambiguous. Sometimes they function as shorthand for non-violent protest, and sometimes they are a way to describe premeditated and violent confrontation with the police, the direct action of the Black Bloc.

			It should also be pointed out that “direct action” is activist terminology without much wider currency. There is at least a danger that too great a reliance upon it may encourage a sense of enclosure within a politically engaged community for whom the directness of doing something may readily appeal. Perhaps this danger may seem unimportant once we abandon the idea that dissent must involve an attempt to communicate. Nonetheless, there may be occasions on which, in the aftermath of law-breaking, it will be in the interest of activists to mount a defense of their dissent, even where the latter has itself been disruptive rather than communicative. On such occasions, an appeal to a concept that is shared by activists and non-activists alike, and more specifically a concept that is regarded sympathetically by large numbers of non-activists, may do work that an appeal to “direct action” may fail to do. It may then be in the interests of the activists concerned to claim that “our action was civil disobedience” rather than claiming only that “this action was effective and direct.”

			There is a sense in which this latter point goes to the heart of the matter. What should be claimed and how should activism be described? At the risk of anticipating what is to come, it is not my intention to present a set of necessary and sufficient conditions for the occurrence of civil disobedience. (There will always be plausible cases that any such account is unlikely to capture.) My concern will, rather, be with claims of civil disobedience. Such claims may be rendered more or less plausible by appeal to a variety of considerations such as non-violence (however qualified) and conscientiousness (however understood). But a further factor which does seems to be remarkably stable across such claims is their normativity. That is to say, a claim of civil disobedience is ordinarily, generally, and perhaps always, a claim of special standing, a claim of entitlement to a certain kind of tolerant response such as the restriction and occasionally the waiving of legal penalties.12 And it is this dimension of claims of civil disobedience which helps to set the concept apart from the concept of direct action. It also sets it apart from associated concepts such as radical disobedience, political disobedience or non-cooperation (variant alternatives that have been proposed, from time to time).

			Giving this important normative dimension to claims of civil disobedience its due does not in any way require an abandonment of appeals to direct action or an abandonment of appeals to any other, closely related concept. It simply helps to clarify the special work that the concept of civil disobedience performs. However, there are cases where a particular action may plausibly be regarded as both civil disobedience and direct action. In his seminal defense of civil disobedience, the Letter from a Birmingham Jail (1963), Martin Luther King frequently referred to one and the same protest in both ways. But there need not be any redundancy here. Not everything that may plausibly be claimed as civil disobedience will count as direct action and vice versa. Even so, it may well be in the interests of activists, and of those who wish to understand and to do justice to activism, to make room for a rich and varied conceptual repertoire. The concept of direct action, for example, retains an important, distinctive and descriptive role with regard to dissent which tries to directly confront perceived wrongdoing, as well as an important and related motivational role in activist circles when it is used to suggest that what is needed is doing rather than talking.

			Activists and the law

			If it is recognized that a claim of civil disobedience is an important part of the activists’ conceptual repertoire, and that it is a claim of special standing, this does not automatically imply that there is or ought to be a legal right to civil disobedience. Special standing, when it is a matter of special legal standing, may just as readily involve entitlement to reduced sentencing or to some recognition of political rather than strictly criminal status. Recognition that civil disobedients have such entitlements could, at least in principle, be built into the law, although at present this is unlikely to happen, and there may be some forms of civil disobedience whose special standing is unlikely ever to be so recognized. However, legal recognition is recognition that activists tend not to campaign for. Until arrested, activists are generally interested in substantive causes (wars, austerity, eco-damage and animal harm) rather than attempts to reshape the judicial system. Even so, there is nothing in principle to prevent even the flawed legal systems of the UK and the US from formally acknowledging that civil disobedience (however defined) has special standing. At least in principle, a failure to recognize such standing could become an established ground for appeal against sentencing, conviction, or both. But a presupposition of treating this as an important option, and as a strategic goal that is worth pursuing, is that activists recognize the value of altering the unfavorable legal environment with which they currently have to contend. But the price of acting upon such recognition may well be co-operation with those sections of the political elite who are prepared to bring about the relevant changes precisely because they do not involve conceding any ground upon substantive matters.

			It is perhaps tempting for activists to think of this as yet another waste of time, like petitioning or the passing of resolutions to commit electoral machines to actions that they will steadfastly refuse to perform once in office. One way to be dismissive of the option of trying to get recognized legal standing for civil disobedience is to point out, in classic Marxist terms, that the State is an instrument of class rule. Another involves pointing to harsh experience which teaches us that systems of law are always unjust. These are claims whose gist I do not for the most part dispute except insofar as they involve an oversimplification. It is at least misleading to imagine that the law is simply anything. Legal systems may be unjust, and perhaps law as an institution may be intrinsically unjust, as anarchists as well as Marxists have frequently suggested. But legal systems are also full of contingent quirks. They are cobbled together over long periods of time and without any coherent master plan. As an illustration of this contingent and messy dimension to the law, consider the recent and belated conviction of two men for the racist murder of the black youth Stephen Lawrence in London. The crime was committed in 1993 but it was only after a great deal of public pressure that convictions were finally secured in January 2012 in spite of a lack of any certainty about who actually stabbed Stephen (possibly neither of the accused but some other member of their group). The men were imprisoned on the basis of an antiquated, centuries-old legal principle concerning “joint enterprise.” Systems of law invariably include quirks of this sort and the implementation and enforcement of the law leaves significant room for political expediency. These are matters that activists become aware of as soon as they are arrested and brought to trial—at which point neutrality with respect to the details of the law is no longer a viable option. There are features of the law to which defense lawyers appeal in the interests of their activist clients, rules and principles which, when brought to a court’s attention in the right way, in the right place and at the right time can help to keep activists on the streets. This is not something to be ignored.

			In practice, activists do not tend to be comprehensively neutral about the law. Some laws are targeted as provocatively offensive, such as the legal restrictions governing information about homosexuality in the UK during the 1980s. Other laws are generally supported, albeit with some skepticism about their implementation, skepticism that the current failure to implement the laws against fox hunting (again in the UK) has done nothing to remove. Although there is a great deal of suspicion about the State and about both the institution of law and the enforcers of it, neutrality about the content of the law is not the activist norm. It is, after all, pivotal to the strategy of the iconic direct action organization, the Sea Shepherds, that the whaling they target and try to prevent is illegal under international law. Even if it is naïve to imagine that the law could ever be completely malleable, it is difficult to deny that it could be made less punitive with regard to protest and more sensitive to the entitlements of those who dissent.

			Some plausible constraints

			What has been said so far invites an understanding of civil disobedience as a concept with a significant normative dimension. More specifically, a claim of civil disobedience is a claim of special standing of a moral, legal or even spiritual sort. It also invites an understanding of the concept as open-textured. That is to say, it is a concept which has been and can be refined and extended in various ways. By contrast, the argument from below relies upon a restrictive understanding of the concept, one which rules out the possibility of anything counting as civil disobedience unless it meets a fairly rigid and fixed set of preconditions. It buys into an attitude towards civil disobedience that we have good reasons to reject. Not the least of these is that a more open-textured account, one which is sensitive to the absence of any single authoritative view about what can and cannot qualify, may permit defensible claims of civil disobedience to be made in a far wider range of cases, with advantageous consequences for political activists. It will thus help to sustain the relevance of the concept while allowing the sting to be removed from the argument from below by allowing that instances of direct action which are particularly favored by activists need no longer be excluded.

			However, the price of removing the sting from the argument from below in this way may seem too high. The approach may seem too permissive or otherwise under-constrained. Too many things may qualify as civil disobedience and so the concept will risk becoming little more than a special kind of commendation. Admittedly the danger here is real. But it can be countered. Plausible constraints can be set up even for an open-textured account of the concept, and the constraints themselves can be given some justification. We might think of these constraints as rudimentary adequacy conditions that must be met if an account of civil disobedience is to be plausible. However, more than one account may qualify. Taken together, these adequacy conditions do not exclude further argument but they do help to make sense of why we still need a concept of civil disobedience, why we should not turn our backs on the concept or otherwise marginalize it.

			First, any account of civil disobedience should not be so demanding that it requires ways of acting that only a Gandhi, Martin Luther King or Dalai Lama could engage in. It should not be an impossible or elitist ideal but a serious option for ordinary, non-saintly, political agents. Any account which fails to meet this condition will have little ongoing relevance and will leave activists in a vulnerable position when defending their imperfect actions.

			Secondly, although there is a degree of awkwardness and even something vaguely antiquated about the concept of “civility,” the account should allow us to make sense of what is civil about civil disobedience. This is a constraint that is drawn from Gandhi, who had a mixed understanding of what such “civility” had to involve.13 To avoid any overly constraining requirements we should also allow that several of the multiple senses of “civility” may be brought into play and that civility need not be reduced to some elite conception of “good manners.”

			Thirdly, the concept will not be applicable only to protests with which we happen to sympathize but with all protests that are sufficiently civil in the relevant ways. Together, this condition and the previous one help to capture significant aspects of the normativity of the concept of civil disobedience: a plausible account of civil disobedience should allow that when some relevant threshold of civility has been reached then the special standing of an instance of protest or dissent ought to be recognized by those who are politically neutral and by those political opponents who are capable of reasonable levels of honesty and candour. As we shall see, this inclusive approach picks up Gandhi’s linking of civil disobedience with civility but goes against a significant strand of his way of thinking and in particular his treatment of civil disobedience as exclusively a branch of satyagraha, i.e. the force of truth. Gandhi’s approach rules out any possibility that there could be reactionary instances of civil disobedience. I shall not do so. Indeed, it is a significant strategic move in what follows that instances of reactionary disobedience are used to open up the concept and to show that protest does not need to meet idealized standards in order to qualify. If the reactionary protests that we shall look at in the next two chapters can be claimed as civil disobedience, then a great many other actions may also be claimed.

			Fourthly, while there is scope for civil disobedience that is wrong-headed or even reactionary, the concept should not be entirely content-neutral. To some extent this follows from the requirement for civility. There must be a cause, a perceived wrong that is being opposed or an entitlement that is being promoted, but there are some causes, some goals and some claimed entitlements whose promotion cannot plausibly be regarded as civil disobedience because commitment to them automatically places supporters beyond the bounds of civility. It would, for example, be difficult to regard neo-Nazis singing “We Shall Overcome” while peacefully blockading a synagogue as dissidents engaged in civil disobedience. And here it would not matter if they were in all other respects wonderfully cheerful and impeccably polite. Similarly, it would be hard to regard other advocates of, or apologists for, genocide as civil disobedients even if they displayed a detailed familiarity with the tactics that were favored by Gandhi and Martin Luther King. However, content-restriction that excludes action in support of fundamentally uncivil causes should not be regarded as a license for content-restriction of other sorts, e.g. the exclusion of protests whose focus is other than human but which nonetheless abide by familiar civil norms.

			Finally, there should be some strong and recognizable connection between the relevant understanding of the concept and the understanding that is at work in Thoreau, Tolstoy, Gandhi and Martin Luther King. This requirement is not a matter of political nostalgia but a way of ensuring that plausible candidate accounts of civil disobedience attempt to clarify and develop the existing concept. Doing that is rather different from replacing it with a new concept that happens to parade under the same name.

		

	
		
			CHAPTER FOUR

			Reactionary disobedience over abortion

			If there is such a thing as reactionary civil disobedience it may be tempting to regard it as an “outlier,” an afterthought or a special case that sits far away from the norm and can tell us little about the latter. This is a temptation that we may do well to resist. Accepting that there can be instances of reactionary civil disobedience, and attending to such instances, can help us to open up the concept. In part, this is because we tend to expect far less from reactionary causes. We do not anticipate ideal standards of action. We anticipate adherence to familiar civil norms only up to a point. But if such dissent, in spite of being only largely non-violent, or civil within certain bounds, or non-violently obstructive rather than communicative, can nonetheless qualify as civil disobedience, then there will be no good reason to deny that comparable and better motivated cases of dissent should also qualify in spite of similar limitations. There will be no obvious reason to lower the bar for one but raise it for the other. What follows here, and in the next chapter, will be an attempt to open up the concept of civil disobedience in just this way.

			A minimalist account of civility

			An inclusive approach towards civil disobedience which provides space for narratives concerning reactionary disobedience should not be mistaken for a purely formal approach, one which treats civil disobedience as a special kind of action that may be motivated by any cause whatsoever. As indicated in the previous chapter, it would be difficult to regard the non-violent and polite blocking of an entrance to a synagogue by neo-Nazis as an instance of civil disobedience. But exactly why such a protest can and ought to be excluded is harder to pin down. Giving offence to opponents could hardly be the reason, or the sole reason, for exclusion. Genuine civil disobedients have frequently done that. Many of the ordinary citizens of the Southern States were outraged by black civil rights activists who used all-white facilities and similarly offended by their drawing-in activists and the media from elsewhere to expose shameful behavior. Doing so may have been justified, but it was both provocative and offensive to those with racist sensibilities.

			There may, however, be something especially offensive about the case in question, the case of pro-Nazi protest, due to the special standing that the Holocaust has in our culture. This event, more than any other, may convince us that we still need a concept of evil. It would, however, be problematic to make the exclusion of Nazi, or neo-Nazi, protest depend only upon special cultural standing, given that (over the course of time) this standing is liable to be eroded. And it is not obvious that we would want to allow that, once the erosion has reached a certain point, protest of the above sort could then plausibly qualify.

			A rival option would be to follow Gandhi and appeal to what accounts for the “civility” of civil disobedience and then to make sense of the impossibility that pro-Nazi protest could be civil in the relevant sense.1 However, Gandhi advanced a variety of views about civility, at times demanding that it include good manners and polite demeanor as well as a deep recognition of the value of others. In line with Gandhi, what follows will place considerable emphasis upon civility. But by contrast with Gandhi it will draw only upon a minimalist account of civility. The assumption here will be that there are basic norms that any protest must not violate or break beyond a certain point if it is to stay within civil bounds. A plausible list of such norms will include the following: (i) respect for others or, if we have no fondness for the language of respect, the recognition that other humans are fellow humans, i.e. members of the same moral community; (ii) the rejection of hate-speech; (iii) the avoidance of acts which are driven by hatred; (iv) the largely successful commitment to try to avoid violence and threats of violence, although an exception may be drawn here for systemic violence in which many of us may be complicit; (v) the avoidance of cruelty; and finally (vi) the recognition of a duty of care or an avoidance of the reckless endangerment of others, although recklessness and its avoidance may turn out to be a matter of degree.

			When these minimal civil norms are taken into account, the case of the neo-Nazis at the synagogue will fail to qualify as civil disobedience for a plausible and non-arbitrary reason. Theirs would be a false civility deployed in the pursuit of a cause that cannot be pursued in a way that complies with a basic level of acceptance of all others (Jews included) as members of the same moral community. As such, it falls foul of the first norm listed above. However, matters do not quite end there. It may be wise to allow for some exceptions, some special cases in which a cause might violate one or more of these norms and yet its advocates might still be said to be engaged in civil disobedience. What I have in mind here is activism in defense of some unsavory practice that has particularly deep historical roots. However, the neo-Nazis at the synagogue could not plausibly make such an appeal given that their cause would also fail to meet this precondition.

			But here we may wonder whether the above norms are norms that we actually live by, those we ought to live by, or a mixture of both? As we will have a more minimal and inclusive account of civil disobedience if we require only that familiar and existing civil norms be met, and as these perform the relevant work at least in cases such as the one above, it is tempting to hold that actual norms are the only ones that matter. What follows will, provisionally, assume that this is the case, although further investigation may give reasons for including additional norms of a rather different sort. It is also tempting to suggest that the non-violation of the norms listed above (and perhaps one or two additional norms) is all that there is to civil disobedience, and for a more or less large class of action this may be the case. Accordingly, the approach developed here may be regarded as a civility-focused account by contrast with a communication-based account.

			It may also be noted that among the minimal norms listed above I have included the largely successful commitment to the avoidance of violence and threats of violence. This is rather different from a requirement of strict non-violence and separate also from the requirement to avoid cruelty. The avoidance of cruelty is arguably the greater of these two. But whether or not this is the case, the requirement to avoid cruelty does at least extend these basic norms to cover our relations with non-humans, albeit in a partial manner; violent harm is not excluded but cruelty is. It would, however, take a great shift to extend all of our basic civil norms to cover relations with non-humans. Acting out of hatred will also fall outside of the sanctioned bounds. Accordingly, any protest (reactionary or otherwise) must be largely hate-free, largely non-violent and largely (better still entirely) non-cruel if a claim of civil disobedience is to be at all plausible. If we abandon commitments of this sort, we will then be in danger of operating with a new concept of civil disobedience rather than extending and refining the existing concept.

			What may now be obvious is that while actions by neo-Nazis will fail to qualify, some instances of reactionary dissent and protest may nonetheless do so. Reactionary instances of dissent may comply with all or most of the basic civil norms that are standardly accepted within liberal democracies but not with some more robust set of moral standards. They may match up well with where we are but not necessarily with where we ought to be. Even so, exactly what it is that makes an entire movement, or an individual act of dissent, reactionary may be difficult to pin down.

			April Carter points to a combination of political funding and support (connections to the political elite) and illiberal cause (the violation of the rights of others) as basic to reactionary standing. But with regard to the former requirement we may have reservations. It certainly could not do all the work on its own. A section of the political elite may, after all, favor existing and independently established movements, thereby helping to bring their cause before a larger audience, but the ethical and political standpoint of the movements may, to some extent, be fixed well in advance of such support. Some significant section of the political elite may also, for whatever reason, come to support a thoroughly laudable cause, as was the case with the ending of slavery, the introduction of female suffrage or the Civil Rights Movement, without thereby making it, in any sense, reactionary. Elite support may be, at most, symptomatic of something, but what it may be a symptom of may not always be the same. Given this, it may be best to focus upon the sheer illiberality of the cause rather the problem of having dubious allies.

			Minimally, we can say that an illiberal cause is not a just cause. However, the absence of a just cause on its own is compatible with a cause being neutral, or even trivial, rather than reactionary. A group of well-organized teenagers might, for example, protest over the killing-off of their favorite movie character and such a protest would not necessarily be just or unjust. Accordingly, something more than the sheer absence of a just cause will be required if we are to say that a protest is reactionary. And this something more concerns impact. If successful, the protest in question will, in a quite deliberate and predictable way, tend to undermine legitimate moral standing.

			Such undermining of legitimate moral standing can, for example, be brought about through the effective curtailment of the legal rights of an oppressed group, thereby entrenching their oppression. It may seem that this second clause is so basic or important that it makes any appeal to the mere absence of a just cause redundant. However, this is not the case. The latter is required to avoid automatically classifying responses to tragic dilemmas as reactionary. It is at least conceivable that some movement or protest might try to deliberately undermine the moral standing of one oppressed group because failure to do so might undermine the standing of some other oppressed group. If, when faced with such a dilemma, the protesters happen to favor the interests of the most oppressed, it is not clear that their response could be counted as reactionary. In favor of this approach it may be pointed out that a focus upon the absence of a just cause, and upon the presence of a deliberate attempt to undermine legitimate moral standing, will capture something of our everyday grasp of what it is for political action to be reactionary.

			The standing of anti-abortion activism

			One obvious candidate instance of reactionary civil disobedience (“reactionary disobedience” for short) is anti-abortion activism, although the claim that such activism lacks a just cause will need some supporting argument. (A brief argument will, in due course, be given.) Large-scale protest over abortion rights emerged in the 1970s and 1980s in part as a response to the US Supreme Court decision in Roe v. Wade (1973), a decision which liberalized restriction upon abortion, making it legal in some states for the first time. It did not, as opponents sometimes suggested, uphold abortion on demand. Restrictions still applied as early as the second trimester, weeks 14–26, albeit on standard medical grounds that concerned the woman’s health. (Any medical procedures that carry significant risks will tend to be constrained legally or by standards of accepted clinical practice.) Roe v. Wade was, however, a constitutional decision and, as such, closed the door on wholesale anti-abortion legislation at state level until such time as the constitution itself was amended or significantly reinterpreted.

			This was at least one of the reasons for the emergence of a small-scale anti-abortion movement that initially took its cue from the methods, idealism and example of the Civil Rights Movement and which also attempted to claim the mantle of Christian anti-slavery agitation in nineteenth-century Europe and America. Given the current standing of the anti-abortion movement, its connections to hard-core elements within the Republican Party, its tangled connection to clinic bombings and to the religiously motivated murder of clinic staff, it may be hard to imagine that the ideological makeup of the movement was ever unclear. Nonetheless, the claim to be following in the footsteps of the Civil Rights Movement was not initially outrageous. The latter had, after all, involved liberally minded students from the North and various personnel from Christian youth organizations. During the early days of the anti-abortion movement, even Jesse Jackson, who had belonged to Martin Luther King’s inner circle during his final months, was initially supportive (a position that he later and very publicly reversed once the trajectory of the movement became clear). At a much lower level, Chuck Fager, part of a small army of activists from the North who came to do work for the Southern Christian Leadership Conference in Alabama during the latter stages of the Civil Rights Movement, was pivotal in shaping the anti-abortion movement. Fager’s argument was that abortion treated one group of humans as privileged and another group as dispensable; hence the struggle against abortion was comparable to both the fight against slavery and the fight against racism.2

			In spite of having early links to a strand of the Civil Rights Movement, there are nonetheless grounds for asserting that the movement which Fager helped to start was reactionary even from the outset. Firstly, it lacked a just cause. While this may not be the place to enter upon a detailed defense of abortion rights, the outlines of an argument may serve to show the plausibility of the anti-abortion movement’s reactionary standing. If fetuses were to be given a right of access to another human’s body this would involve giving them a far greater moral entitlement than we ever give to those we recognize as fully human or “people like us.” Indeed, there is at least some case for saying that part of what it is to see someone as a fellow human is to see them as having a bodily integrity that may not be violated even to preserve the life of another. It is a basic feature of our recognition of such bodily integrity that nobody has a right of access for sexual purposes, for reproductive purposes, or for any other purpose whatsoever. That is to say, nobody has a right to use another person’s body for their own ends even if doing so will maximize some greater good. No one, for example, can be entitled to involuntarily remove our organs in order to save another life, whether it be the life of an adult, a child, a newborn infant or some multiple of others. Such a seizure might not compromise our health but it would, by any familiar and non-idiosyncratic standards, still be accepted as seriously wrong. No doubt it would be a very good thing to save the life of an infant, or the life of one or more humans by offering a kidney, but that is a rather different matter from saying that there is a justification for someone to remove or utilize the organ without consent.3

			It is only when our sense of the humanity of another is compromised or lost, as it was in Auschwitz, or in the case of experimentation upon the mentally ill (a practice once common) that bodily integrity ceases to be seen as a basic entitlement. Even the most vicious and morally reprehensible agents are not harvested or utilized experimentally for the betterment of mankind. The claim upon our own bodies, a claim that goes deeper than talk about self-ownership, is also, as Fager arguably failed to grasp, at the heart of the rejection of slavery. For this reason (but not only for this reason) the analogy between the anti-abortion and anti-slavery movements turns out to be rather weak.

			There are, admittedly, some nuances that need to be added if we wish to allow that humans may sometimes legitimately be harmed, but none of these involve anything akin to the appropriation or use of the body of another. Those who regard the killing that is part of warfare as justified rarely hold that soldiers are entitled to rape their enemy, or to harvest their organs as a portion of the spoils of war. Entitlement to abortion is a special case of this broader entitlement to the recognition of bodily integrity. The fetus has no more right to use someone’s body than another person has such a right. Even the attribution of a (presumably) weakened sense of personhood to the fetus would not make a difference. It would not justify any denial of the usual rights to some person (a pregnant woman) or group of persons. Further complications enter into the picture when the use of aborted foetal tissue for experimentation is proposed (given that such a move would involve the denial of the bodily integrity of the fetus) but none of these complications concern abortion per se which does not require any sort of appropriation for use.

			Rudimentary considerations of this sort give strong grounds for saying that movements against abortion do lack just cause (even when they have some reputable allies). In the case of the anti-abortion movement that emerged in the US in the 1970s, it attempted to give fetuses a right that the rest of us lack and lack for a good reason. However, it is strongly to be expected that those who reject a basic human entitlement to bodily integrity, on the grounds that our bodies ultimately belong to God, may disagree. Nonetheless, given that this issue of abortion also impinges upon the right of women to bodily integrity but to all practical intents and purposes leaves the right of men to such integrity entirely untouched, there are also grounds for claiming that success for the US anti-abortion movement would have reinforced women’s oppression. Men would then have had morally significant entitlement that women would have lacked. So there is a strong case to be made for the further claim that even the early anti-abortion movement, in spite of having a number of limited Civil Rights connections, met both of the proposed criteria for being a reactionary protest. Even so, in line with the position already advanced, this need not lead us to deny that at least some of its actions had the standing of genuine instances of civil disobedience.

			The emergence and decline of a movement

			In 1975 a group of young anti-abortion activists, directly influenced by Fager and led by Burke Balch, a student with no strong religious commitment, staged a small and peaceful sit-in at Sigma Reproductive Health Services in Rockville, Maryland. The aim was to disrupt the regular functioning of the clinic. This alone might be taken as an indication that the protest was morally reckless and, on this basis, could not count as civil disobedience. The protestors may have had little, if any, idea about whether or not there might be serious health risks to women who had already had a cervix-dilating laminarium inserted the previous day but who might have been deterred from attending the clinic, or anywhere else, by the protestors” presence. Added to which, the whole point of the exercise was to stand in the way of abortion irrespective of any medical dangers associated with attempting to carry to term. (And these can, in at least some cases, be considerable.) In this respect there was, from the outset, the direct and predictable possibility that the protests would result in harm, although no doubt defenders of the protest, and of protests of the same sort, might argue that abortion involves a greater harm than any that might be brought about by this kind of disruptive action.

			Moreover, it is at least worth noting that paradigmatic instances of civil disobedience have, in the past, led inadvertently to harm. Gandhi’s movement did pave the way for the communal violence of the partition era, Martin Luther King’s activities paved the way for Malcolm X and then for the Black Panthers as levels of militancy rose incrementally over time. During non-violent protests there is also, frequently, a danger of escalation into violence when protestors face the reaction of police. Bernard Nathanson, a prominent supporter of the anti-abortion movement, has plausibly pointed out that “In any civil disobedience demonstration the dangers of confrontation and violence are omnipresent.”4 The point is well made. Patience may wear thin, tempers may fray. But against this levelling consideration, which brings clinic protests closer in line with other largely peaceful protests, there are some specific dangers to be factored in. While the notional target in such cases may be a clinic, the direct means of challenging its operation is (in part) confrontation with the pregnant women who propose to use it. If, for example, the means of protest involves encouraging religious zealots to engage in “sidewalk counselling,” and if the latter amounts to little more than harassing people who are already distressed, we may then wonder whether the minimal bounds of civility have been breached.

			There may, however, be a place here for judgements of degree. The anti-abortion movement may arguably have become more aggressive over time, but at least the earliest protests do seem to have lacked this dimension. In the Rockville case, and perhaps in some others, a claim of civil disobedience may still seem plausible once a variety of shortcomings have been taken into account. In its aftermath, Burke Balch was delegated by his fellow activists to research civil disobedience and to come up with a workable plan of action that could help to build a movement while preventing it from going off the rails. This too might weigh against a claim of excessive recklessness. There does seem to have been a real concern on the part of Balch and the Rockville activists to place themselves within a broader tradition of specifically non-violent protest that showed respect for others. Although the leading figures were, from the outset, male, their presence inside the clinic was also deliberately limited to females. However, in part, this may have been an attempt to avoid the impression that this was a group of men telling women what they could and could not do. With some support from outside of the clinic, six young women sat down, sang, prayed and negotiated for three hours before finally being arrested for trespass and then removed from the building.

			Even so, it is one thing to mimic certain features of mainstream protest movements, to mimic the Civil Rights Movement or labor unrest by referring to Rockville as a “sit-in” protest, and quite another to achieve the critical mass of support that is required to become an effective national force. A major problem for the small networks of early anti-abortionists was the absence of any constituency of the oppressed comparable to that mobilized over civil rights or over the draft for the Vietnam War. Fetuses cannot be organized and the extent of abortion in the US shows that it was and remains a widely accepted procedure among the population at large. The customary estimate is that there are around 1.5 million abortions annually across America but this figure may be a little high, 1.2 million may be closer to the mark.5 These are, by any standards, high figures. Anti-abortionists appeal to them in order to claim an enormity of wrongdoing but they may also be read as an indication that abortion is accepted on a scale which places it beyond the reach of anti-abortion activism.

			The small Rockville sit-in had little prospect of reversing this widespread social acceptance. But it was influential in shaping the commitment to a civil disobedience strategy once a larger pattern of anti-abortion protest began to emerge around 1977. The larger protest movement was, from the outset, significantly different from its smaller and more fragmentary predecessor. It was, for example, overtly Christian and initially led by a Catholic writer and publicist, John Cavanaugh-O’Keefe. Promoted by the Pro-life Nonviolent Action Project (PNAP) and supported by various religious denominations, anti-abortion activism in the late 1970s and early 1980s was able to mimic the Civil Rights Movement by building around existing religious networks and Christian youth organizations. In this way, it was able to scale-up from small and local to large and national. Without access to such networks, the anti-abortion movement might have remained less doctrinaire, but it would in all likelihood have lacked both funding and critical mass. However, given that anti-abortion mobilization had always depended primarily upon Christian, predominantly white and relatively affluent activists, it would be naïve to suggest that this was a movement that had somehow lost its original and more inclusive sense of direction. It may instead be charged that the true character of the movement was emerging over the course of time.

			By commanding a significant number of votes, and enjoying an uneasy relationship with the Reagan administration, the emerging anti-abortion movement became one of a broader cluster of special interest groups, a criss-crossed network of Republican supporters, activists and power-brokers who helped to put and then to keep the Reagan administration in the White House in spite of a significant number of policy failures. With activist numbers increasing steadily during the early 1980s, and with some international spread, the anti-abortion movement became well positioned to do on a large scale what Balch had done at Rockville, i.e. to directly disrupt the operation of clinics and even to force the occasional closure. This was, by any familiar standards, direct action. Communication of a message by disciplined non-violent law-breaking was only part of the story, and sometimes not a particularly important part. Sometimes the law-breaking was also not exactly disciplined and was only non-violent in a broad sense. From an early stage, Cavanaugh-O’Keefe stressed the primacy of direct impact over dialogue. He favored “placing your body between the abortionist and his weapon, so that no child will die.” Activists occupied waiting rooms, over-ran clinics, chained themselves to available fixtures and generally caused disorder in an attempt “to save lives right there that day.”6

			But it was the publicity which was generated by disruptive and blocking actions of this sort that finally gave the anti-abortion movement the critical mass required to have a national impact. In 1985 a young evangelical minister and used-car salesman called Randall Terry, with a background in promotion and a high threshold for rejection, began to preach outside of abortion clinics. Terry’s involvement quickly helped to transform the movement, stressing the alignment with traditional Christian values in a godless and wicked world. Previous associations with the labor movement were dropped and talk about “sit-ins” was replaced with talk about “rescue” operations. Although the rescue concept seems inappropriate in this context (the protestors blocked but did not remove anyone from the buildings) the name “Operation Rescue” was formally adopted in 1988 with a good deal of grassroots Republican Party support, and national level commendation, but with little influence upon federal government policy.

			Under Terry’s leadership, the anti-abortion movement may also have temporarily marginalized an emerging trend towards anti-abortion terrorism. It gave an alternative outlet to men and women of violence. And there was no shortage of the latter. The National Abortion Federation reported that between 1977 and 1983 there had been 149 violent incidents including eight bombings and thirteen cases of arson.7 Violence of this sort dropped markedly at the very peak of Operation Rescue’s activities.8

			However we read such matters, the movement’s ability to have a national-level impact does seem to be indicative of a high level of moral commitment on the part of participants. This is a matter of some importance. Any large-scale wave of civil disobedience may have to last for several years if it is to make headway. To do so requires not only finance, it also requires numbers (the critical mass) and moral commitment in the form of a readiness on the part of activists to make personal sacrifices if necessary. Although, as suggested previously, they need not long for sacrifice or deliberately bring it about. Acceptance may be enough. More than 200 anti-abortionists were arrested in Cherry Hill, New Jersey, in 1987, over 1,600 arrests were made in New York during 1988–9, and a further 35,000 followed in 1990, although some individuals were arrested multiply and this may distort the overall level of committed involvement. Even so, multiple-arrest is itself indicative of a high level of committed involvement. To be prepared for arrest once is rather different from returning to face the prospect a second time. A favorable source, Richard Hughes, estimates that, at its peak, the arrest rate for Operation Rescue was ten times higher than the arrest rate for the Civil Rights Movement.9 This may be a slight exaggeration. There were occasions on which the Civil Rights Movement ran out of activists and put schoolchildren onto the streets and, ultimately, into the cells. But the number of anti-abortionists ready to face arrest was extremely high by any familiar standards.

			Writing at the movement’s peak, in 1989, Randall Terry renewed the earlier attempt to associate anti-abortion protest with radical predecessors by describing Operation Rescue as the “Civil Rights Movement of the Nineties” and, like Chuck Fager before him, he drew parallels with the nineteenth-century anti-slavery agitation, more specifically with the slave rescues of the Underground Railroad.10 But was this civil disobedience? A plausible claim might be made, but not necessarily for every action by Operation Rescue. Criticism of Terry’s approach as overly aggressive did emerge from allies as well as opponents. Terry’s understanding of the Civil Rights Movement and the tradition of non-violent protest was not in any sense that of an insider. For a predominantly (almost exclusively) white and relatively affluent movement to claim the mantle of Martin Luther King was not regarded by everyone as plausible. Moreover, on the ground, the practice of avoiding violence and threats of violence was compromised. While designated protestors with special responsibilities (e.g. blocking a clinic entrance) might diligently uphold a formal pledge to restrict their actions, their presence was deliberately combined with that of a much larger body of Operation Rescue supporters who were more or less free to vent their rage or to engage in verbal abuse (more “sidewalk counselling”). In retrospect, his fellow anti-abortionist John Cavanaugh-O’Keefe remarked that to Terry, non-violent pledges mean he “was not going to hit anyone today.”11 There was, at times, only a very loose commitment to an approach that could claim inspiration from King or Gandhi.

			With a rising level of tension at clinic protests, the plausibility of Terry’s claim to be leading the Civil Rights Movement of the 1990s may well have become compromised over time. While it is arguable that civil disobedience need not be strongly or primarily communicative, there is nonetheless a case for saying that if it is strongly communicative, then the manner in which communication is carried out and the content of what is said should itself conform to basic levels of respect for others and that it should not begin to involve, or approximate to, hate speech. Opponents charged that this is precisely the way in which Operation Rescue tended to operate on the ground. If their version of events is accurate, then at some point the movement’s claim to be engaging in civil disobedience may have been compromised, or at least compromised to some extent.

			By 1990, when Terry was still projecting a continuing upwards swing of action, the arrests and sentencing began to take their toll. The movement’s New York office alone owed a crippling $450,000 in unpaid fines. The national office closed in the same year.12 One of the recurring dilemmas facing any civil disobedience movement began to emerge. The movement faced a choice between losing money by bailing activists who would then reoffend, or else losing the activists themselves in the face of a legal clampdown. Even before the sympathetic Republican administration was replaced by the unsympathetic Clinton administration, local legislatures began to pass laws to ensure clinic access, starting in the spring of 1989 in the South, in Maryland where it had all begun. When a Freedom of Access to Clinic Entrances (FACE) law was finally passed by Congress in May 1994, making it an offence to obstruct, injure or intimidate individuals seeking reproductive healthcare, the anti-abortion movement, as a mass movement, had already peaked. Tough action at a local level had taken its toll and for the most determined anti-abortionists the disappointing transition to routine activism began. Terroristic violence against individuals revived. A series of murders of clinic staff and doctors from 1993 onwards killed the remnants of the movement stone dead, and effectively ended the hopes of its leaders for a mass revival. Operation Rescue had shown that a sufficiently committed and sizeable minority could temporarily push an issue onto the political agenda. Keeping it there turned out to be harder.

		

	
		
			CHAPTER FIVE

			Disobedience in defense of cruelty

			Operation Rescue was able to mount large-scale protest, some of it arguably civil disobedience, involving disruption of the work of abortion clinics. Occasionally its activists managed to force their temporary or permanent closure. But they did so without reversing Roe v. Wade and the overall long-term impact of Operation Rescue upon political culture seems to have been limited. Acceptance of abortion rights in the US, as indicated by the figures for abortion, are an annual reminder of the extent of the movement’s failure. By contrast, the pro-hunting movement in England between 2002 and 2005, a movement focused primarily upon the continuation of fox hunting, followed a quite different pattern. While largely ineffective in its attempts to prevent a ban upon hunting, the movement has been successful in securing what amounts to an interpretation of the ban which borders upon judicial tolerance for law-breaking. If there is an obvious parallel here, it is not with the Civil Rights Movement, but with its opponents in various parts of the South who resisted legislation by securing lower-level judicial tolerance for acts which were illegal under federal law. This is a case in which occasional (and conjectured) civil disobedience has given way to a pattern of defiance which cannot be plausibly claimed as civil disobedience and which, in any case, is not claimed as civil disobedience. A claim of the latter sort would now be counter-productive given that those who continue to hunt foxes assert publicly that they operate within the law (on an extremely favorable and extended conception of the latter). It is worth noting that just because a plausible claim of civil disobedience can be made on behalf of a cause does not mean that this is the best strategy available for those who promote the cause in question.

			The Countryside Alliance

			Unlike Operation Rescue, the pro-hunting movement, from its beginnings, lacked a significant strand of connection to any prior and recent tradition of dissent. It is one of the few protest movements of recent times which conformed closely to the ideal of protest over a single issue by otherwise loyal and obedient citizens who largely accepted the authority of the State. At a leadership level, it was thoroughly tied to what, for the lack of a better term, might be called the British political establishment: a networks of MPs, peers, elite clubs, pony clubs and local Conservative associations as well as farming, blood-sports and horse-racing interests. This list is not intended to be exhaustive.

			Following the election of a Labour government in 1997, the British Field Sports Society (BFSS) joined with a number of smaller groupings to form the Countryside Alliance. Effectively, it was a rebranding which helped to restrict the strong BFSS association with aristocratic and elite practices of killing animals on a recreational basis. The main priority of the fledgling organization was to ensure that the Labour government did not act upon its manifesto commitment to ban hunting with dogs, a commitment aimed primarily at fox hunting. While there was, from the outset, an overlap with Conservative Party organization, the key personnel of the new organization were drawn from across the spectrum of the political elite. The most prominent figure within its leadership was the Labour Peer Baroness Mallalieu, an indication that the organization had genuine and discrete goals and was not simply a means whereby the Conservative Party could embarrass the new Labour government. While patrician, at least in Parliament it had a cross-party appeal.

			The Countryside Alliance also had some reason to be confident of success. During the first term of the Labour government a proposed ban on hunting with dogs was given insufficient parliamentary time to pass into law, a characteristic way of formally complying with manifesto pledges to supporters while never quite meeting their expectations. Like animal experimentation, it may well have been expected that fox hunting would continue to be vaguely disapproved of but strictly legal. Intermittently, there might be the occasional death of a committed hunt saboteur, as there had been in the past, but such deaths were unlikely to change matters.1 The hostile attitude of successive governments to animal rights activists, which involved the branding of the latter as extremists and even (implausibly) as terrorists, could be expected to carry the day and to ensure that there would be no legislative ban.

			That may have been the expectation. But matters were not quite so simple. Labour’s ability to secure an electoral majority across Britain depended, as it had done for decades, upon a disproportionate level of support in Scotland. Faced with a resurgence of Scottish nationalism, Labour made the concessionary move of accepting that there should be a devolved Scottish Parliament with limited economic powers. This was not entirely at odds with the existing set-up. Scotland had always had a distinctive and partly separate legal system and a significantly different political culture. One of the first measures of the new devolved Parliament was the passing, with very little fuss or opposition, of a ban on hunting under the Protection of Wild Mammals Act (2002). The ban and its ease of passage was both a shock to UK political parties and an embarrassment to Labour in England. For decades the standard blocking claim of the Labour Party hierarchy was that eventually there might be a ban but that it was beyond the bounds of realistic politics to imagine that it could simply be pushed into law. Almost overnight, the blocking argument lost credibility. While the Labour government in Westminster remained cautious and avoided any commitment to a ban in England as part of their programme of legislation, a number of backbench Labour MPs who did oppose hunting were ready to go directly down the Scottish route and to push for immediate legislation via a Private Members’ Bill.

			For their part, the Countryside Alliance spent most of 2002 lobbying and preparing for a massive show of strength that would dissuade Labour from acting upon the wishes of its anti-hunting MPs and their supporters. What they organized was a Liberty and Livelihood march in London. The language echoed the radicalism of a bygone era (somewhere around the late eighteenth or early nineteenth century) but the turnout was impressive. A claimed figure of 407,000 may have been somewhere close to the truth. Television coverage showed fleets of buses, hired en masse. Wide-angle shots captured swarming, densely packed crowds of demonstrators. Nothing on a comparable scale had been seen in England’s capital city since the largest of the Campaign for Nuclear Disarmament (CND) marches in the early 1980s. But it is only with qualification that this could be regarded as a show of support for hunting. On the day, the primary (almost exclusive) focus of the speakers was the need to oppose the ban. But this was not the basis on which the demonstration had been called or built. A variety of issues such as countryside jobs, rural housing, the financial situation of smaller farmers and general discontent with the government were all used to mobilize protestors and get them onto the free transport to London. The argument of the Countryside Alliance figures was that a defense of hunting was central to a wider range of countryside concerns, as outlined in more detail by the Conservative philosopher, Roger Scruton in a short book, On Hunting (1998) penned at the start of the campaign.2

			This position involved joined-up thinking about a range of issues, something that the BFSS had never engaged in. But it is not obvious that the demonstrators connected up the issues in quite the same way as the more committed fox hunters such as Scruton or those who led the Countryside Alliance. Mobilizing on one basis but then revealing a focus upon the continuation of hunting as the key link in a chain of political causes posed a number of significant risks. There was a danger of alienating sympathizers who were opposed to any ban on hunting but who had come to London worried primarily about other matters. More dangerously still, it risked generating an unrealistic sense of mass support, an impression that the pro-hunting lobby could call upon a ready army of eager followers who would openly defy any legislative ban and thereby make it unworkable.

			There is at least some case for saying that the scale of the demonstration, and the belief that all issues led to hunting, did mislead key figures within the Countryside Alliance and in particular it misled allies in the House of Lords. There have been suggestions that Baroness Mallalieu could have secured a compromise that would have violated Labour’s election pledge by allowing hunting with dogs to continue on a legal basis albeit with some notional component of licensing and restriction. (Effectively a legal compromise but a de facto political victory.) Buoyed by the impressive turnout for the Liberty and Livelihood demonstration, a succession of moves towards such a deal was rejected. The Private Members’ Bill against hunting was thrown out in its entirety by the House of Lords.

			Following this rejection of the proposed ban by the unelected chamber, a second, more or less identical Bill was reintroduced into the House of Commons in September 2004. Under pressure, the government conceded that the matter now concerned the legitimacy of the democratic process. The tacitly accepted function of the unelected House of Lords was to check and correct but not to repeatedly block legislation which had been agreed upon by the elected chamber. To minimize political embarrassment, the Labour government agreed that the new Bill would have to be given sufficient time and, if necessary, the Parliament Act which affirms the primacy of the Commons would be invoked to bring it into law.

			This is where the story takes a decisive turn. Instead of mass protest there was a widespread acceptance among sympathizers of hunting that a ban would now go ahead and that it could not be stopped. Over the single question of hunting alone, and with funds depleted by the earlier demonstration, the Countryside Alliance was unable to mobilize on anything like the scale suggested by the Liberty and Livelihood march. A demonstration to lobby Parliament at the time of the decisive hunting debate in September 2004 numbered somewhere between 10,000 (the top range of the police estimate) and 20,000 (according to the organizers). The dramatic fall-off in mobilizing power led to a demonstration that was more militant, more confrontational and utterly ineffective when it came to breaking police lines in order to get near to Parliament itself.

			This was not, as the earlier demonstration had been, a family day out. There was no buffering presence of a larger mass of sympathizers with various causes in mind. Given the track record of the UK police, ensuring on a week-by-week basis for decades that hunts were not disrupted by hunt saboteurs, it may also have surprised the demonstrators when they were treated by the police as simply another group of protestors with no special privilege. While the Bill was pushed through a succession of readings inside the House of Commons, a pitched battle began in the streets. The pro-hunting supporters, some of whom had experience of dealing with small and isolated groups of “hunt sabs,” had little or no experience of what to do in a large-scale civil disturbance. They were decisively and effectively beaten back. Chris Rundle, the Exmoor correspondent for the Western Daily Press, a frequent but unsympathetic witness of actual hunting practices, could barely contain his glee. Rundle reported that “the hunt followers got a bloody good hiding. And I have to tell you that, out in the sticks—where they claim to have total support—the cheers have barely died away.”3

			Rundle’s claim was not implausible. The pro-hunt lobby had presented itself as both determined and (by virtue of its level of support) unstoppable. But on the streets, it appeared a poorly organized and hopelessly ineffective force, unable to defy the law and get away with it. Moreover, the idea of rural hunting support crashing against city opposition was and remains misleading. Opinion polls have usually shown that there is overwhelming opposition to hunting in both town and country, with hardened support for hunting sitting somewhere around the 10 per cent mark and softer support taking the total closer to somewhere under 20 per cent.4 In this respect, the numbers may have been broadly comparable to those for the staunch anti-abortionists in the US around the time of Operation Rescue but with what appeared to be a far lower level of moral commitment. Too many people had only a loose concern for the cause, and too many of its genuine supporters had given up too quickly.

			Law-breaking and cause

			On the day of the demonstration it was inside Parliament that the pro-hunting supporters made their most important move. With the assistance of parliamentary staff, a group of five young men including Otis Ferry, the son of a well-known rock musician, were smuggled onto the floor of the Commons. But the protestors, who had shown a good deal of initiative in getting there, seemed to have no pre-arranged political message to deliver. Instead they did some shouting and threw purple powder. They took none of the obvious steps to secure themselves in place, an act that might have been pregnant with the symbolism of immovability (precisely the impression that their movement was trying to convey) or with the determination to face down hostility without threatening opponents (a key feature of locking-in-place as practised by eco-protestors). Instead, the small group of protesters seemed in a hurry to get the floor invasion over and done with. It is hard to imagine seasoned animal rights activists or the cadres of the anti-capitalist movement making the same mistakes. Comparison with the Democracia Real occupation of the central branch of the Banco Santander in Murcia at the start of the Spanish Occupy protests of 2011 may also be unfavorable. The protestors involved in the latter action had a careful, pre-arranged statement with them. It was read out, recorded and then broadcast over the internet. An unlawful but conscientious statement from the floor of the Commons would have been well publicized and closely examined. Some UK political activists may even have been annoyed that this once-only opportunity had been squandered in such a thoughtless manner. Yet it is difficult to regard the failures of those involved in the floor invasion as exclusively a matter of foresight and planning as opposed to symptoms of the pro-hunting movement’s disconnection from established traditions of dissent, with all of the know-how that entails.

			As with the clinic blockades of Operation Rescue, what was communicated was anger rather than any coherent message. Such failure can be read unsympathetically as a matter of having no coherent message to deliver. Even so, as already argued, there is a strong case for saying that communication need not be seen as a basic requirement for civil disobedience. Civility, in the sense of operating within the bounds of basic civil norms, may be far more important, and there was at least no suggestion that this small group of hunt supporters intended in any way to cause physical injury. Nor did they threaten to do so. It would be ungenerous to say that the throwing of purple powder constituted assault. In fact, the BBC had been contacted about the planned floor invasion prior to the event and “the source made it clear that no violence would be used,” a claim that was accurate enough.5 As so often with non-violent demonstrations, the use of peaceful means does not seem to have had anything to do with a rejection of violence on principle. There is a long history of hunters and hunt supporters assaulting hunt saboteurs. (It is difficult to explain the deaths of the latter without acknowledging this.) There was also a good deal of pro-hunt violence outside of Parliament, in the confrontation with the police. However, similar violence formed no part of the floor invasion and at least some familiar civil norms do seem to have been respected. There was no suggestion that Ferry and his companions expressed hatred rather than anger.

			In the light of considerations of this sort, a plausible claim of civil disobedience might be made on behalf of the floor invasion in spite of the connection to the violent protest outside. The two may be regarded as sufficiently distinct. There are also clear grounds for regarding both protests, and the movement as a whole, as reactionary. Hunting with hounds involves the use of dogs to kill foxes by seizing upon, and crushing or ripping out, their throats. The actual kill itself is something over which hunters often have little control. In this respect it is utterly unlike fishing or even hunting with guns, which allows the manner of death to be to a greater extent within the control of the person seeking the death of the animal. In the case of fox hunting, the act of killing is radically unpredictable because it is handed over to another creature in a state of high excitement. It is also significantly unlike hunting by animals themselves, insofar as it is carried out by dogs whose acts of killing are not connected to their own survival except insofar as poorly performing dogs are liable to be euthanized in order to protect the supposed purity of bloodlines.6

			It is difficult to regard a defense of such practices as a good and worthwhile cause. To some extent this explains the political pitch that was made by the Countryside Alliance, a claim that there is something special about fox hunting which makes it crucial to the protection of rural identity and community (as defined by property-owning elites); a claim that townsfolk do not understand country ways; and a claim that the entitlement to go fox hunting is a basic liberty. However, these claims reflect a tension, an attempt to marry something akin to squierarchy (the privilege of established rural elites) and a broader and more popular concern for social justice. What is perhaps surprising, in retrospect, is that the movement held together long enough to stage one of the largest demonstrations in British political history before quickly reducing down to a hard core of those whose primary concern was a defense of their favorite pastime.

			From the outset, the libertarian appeal was particularly vulnerable to criticism. As pro-hunters such as Roger Scruton recognize, the liberty to be sadistic or cruel is not actually a liberty that is worth having or defending.7 The rejection of cruelty is, accordingly, listed earlier among those basic civil norms whose violation will ordinarily compromise a claim of civil disobedience (with some allowance being made for practices that have a certain kind of historical depth). But not only was the Countryside Alliance defending a cruel practice (hence one that lacked a just cause), there was also the strong likelihood that a successful campaign would further undermine the already precarious recognition that non-human animals in general, and foxes in particular, have significant moral standing. In these respects, the pro-hunting movement met the criteria for a reactionary cause.

			But was it engaged in reactionary civil disobedience? As with Operation Rescue, some of the more aggressive and violent acts associated with the movement can be ruled out. But the floor invasion may be a good candidate. However, even with the latter, the connection to cruelty may lead us to exercise caution. Cruelty does, after all, violate a basic civil norm, or at least it will do so if we stand by some approximation to the account of such norms which is set out in the previous chapter. If an action in defense of fox hunting is an action in defense of cruelty, it is not obvious that it can count as civil disobedience. Against this, and in support of the view that there can be civil disobedience over this issue, a number of candidate arguments may be appealed to.

			The first is that the presupposed account of basic civil norms is flawed. More precisely, it should not have ruled out cruelty to animals. But while it does seem plausible that the above account of norms is incomplete, and even likely that it may be flawed in some respects, it is not obvious that it is flawed in the relevant respect. It is often claimed, for example by Richard Rorty and Judith Shklar, that it is cruelty rather than pride that is the key vice which is ruled out by a modern more or less “liberal” outlook.8 Actual defenses of fox hunting do not typically suggest otherwise. They do not assert an entitlement to cruelty and an indication of this is that stag hunting, which is widely accepted even by many fox hunters as cruel, is sometimes conceded as a legitimate target for legislation.

			A second and, among hunters, more popular option is the denial that hunting actually involves cruelty. Roger Scruton claims that it rarely involves sadism, and this may be true. It does not seem to require the joy of witnessing the pain of the fox. Most hunters are not present at the kill, they are usually somewhere else, out in the field. And this does seem to separate off fox hunting from earlier practices such as bear baiting where the direct spectacle of harm was central to the enjoyment of the practice. However, we may reflect here that most hunters are not present at the kill precisely because a pack of hounds at the point of kill cannot be effectively controlled. And so a defense against a charge of sadism may lend support to a charge of cruelty. Often the fox will be ripped to pieces in the presence of the lead huntsman and one or two close companions while everyone else remains scattered. Indeed, it is precisely this impossibility of effective control which is now used as a legal defense by those who continue to engage in hunting while denying that they are breaking the law. Somehow they still end up killing a fox but in a way that is beyond their control.

			A third option is to argue that, irrespective of the issue of cruelty, fox hunting is an exception to our regular civil norms because it has a special historical sanction. Another way to put this same point is to say that it is a deep practice. But accepting this does not involve accepting that the practice is either justified or deep in the way that defenders of hunting claim. It does not seem to be deep by virtue of reconnecting us with ancient emotions. It certainly does not have the millions of years of human history that may be appealed to in the case of fishing. (And to say this is not to accept that the latter is justified, but rather that it involves at least some different ethical considerations.) In anything akin to its present form, fox hunting has slightly over 300 years of history behind it. And that may not make its roots deep enough to warrant regarding it as a special case. It is, roughly, co-temporal with the existing parliamentary system in the UK and the origins of the two are somewhat interwoven. Yet parliamentary practices (costume, ceremony, the wearing of black stockings and the banging on a door with a large black rod) are widely regarded by non-parliamentarians as historic but trivial. Neither fox hunting nor parliamentary ritual is bound up with the identity of most UK citizens.

			And so perhaps the simplest option for anyone wishing to defend a claim of civil disobedience, in the case of the floor invasion and perhaps some other legally grey acts by Countryside Alliance supporters, would be to draw a clear distinction between the cause being defended and the actions involved in its defense. The floor invasion was an action in defense of a cruel practice but it was not itself an instance of cruelty. It is not obvious that a defense of an action which violates our basic civil norms must itself automatically violate such norms. To say this is simply to concede that incivility may sometimes be defended in a comparatively civil manner.

			Moral commitment

			An upshot of the distinction just proposed is that there can be civil disobedience over hunting but there cannot be civil disobedience that takes the form of hunting. Hunting involves not just cruelty but deliberate, premeditated and lethal violence which it would be difficult to reconcile with any familiar understanding of civil disobedience. After all, the latter concept has a depth of its own. It is a historically embedded way of making sense of protest and dissent that has a special standing and it has such special standing, in part, because of its deep association with the attempt to avoid violence and harm.

			Even so, while the floor invasion might plausibly be claimed as civil disobedience, there is also a case for saying that, in some respects, it was a counter-productive act. The minimal subsequent punishment for Otis Ferry and the others, the long-running obstruction of the ban by the House of Lords, and the apparent complicity of parliamentary staff (and perhaps also some MPs) in the smuggling of protestors onto the floor of the Commons, may well have combined to confirm suspicions that this movement was precisely what its opponents had charged: the country’s elite demanding a continuation of their own special privileges. The problematic gulf between the dominant view of the pro-hunting lobby and the way in which they needed to be seen if the legislation was to be thwarted on the basis of popular support was not entirely missed by pro-hunt supporters. In the months running up to the passing of the final ban in 2004 Roger Scruton suggested that headway might be made through a far more direct association with the imagery and the familiar practices associated with civil disobedience movements.

			Scruton’s call for civil disobedience looked for a time as if it might be a plausible channel for effective dissent. By using the networks that had made the mass mobilization of 2002 possible, somewhere around 50,000–56,000 signatures were gained for a pledge to pursue a campaign of “lawlessness and civil disobedience” should the ban on hunting go ahead. The pledge was direct in its statement of intent: “Throughout history our citizens have put their personal freedom in the balance to resist oppression and ill-considered laws. We intend to follow in this honorable tradition of civil disobedience.”9 In one sense, the civil disobedience pledge was a political move of an astute sort. It did not require abandoning the existing tone of the pro-hunting movement’s communicative rhetoric but it did allow lessons to be drawn from disruptive protests of a rather different political complexion. However, there was always a basic problem with the strategy. It relied upon a level of determination that was absent. Indeed there seems to have been very little evidence that it could have got off the ground. Any effective campaign of civil disobedience, as opposed to a short-term publicity-generating stunt, requires a high and sustained level of moral commitment on the part of a reasonably large number of supporters. Perhaps the level of moral commitment need not be as high as it was with the religiously inspired Operation Rescue, but a sustained and high-profile campaign of civil disobedience does require several thousands of activists who are prepared to be arrested and, in some cases, repeatedly so. It has to be able to draw upon more than a critical mass of soft support among the population at large.

			In the case of hunting, this level of moral commitment seems to have been missing. There was a hard core of individuals (such as Otis Ferry) who supported direct defiance of the law and were ready for arrest. There were several thousand individuals at the final lobby who were prepared, at least on a one-off basis, to confront the police. And there were some smaller splinter organizations which advocated, and tried to spark off, more militant action. (One of England’s historic white horses on chalk hillsides was vandalized.) But it is not clear that the numbers of this more determined section of the movement were ever large enough to make Scruton’s proposal workable. There was a gap between the claimed 50–56,000 individuals who were ready to sign a pledge and the ability to deliver only 10,000 to 20,000 on a demonstration to protest the actual passing of the ban.

			In the event, the prospect of using the September 2004 lobby as a springboard for a civil disobedience campaign was immediately scuppered by an announcement from the Countryside Alliance that it was dropping its call to break the law. The entirely unsuccessful attempt by demonstration protestors to take on the police only reinforced a sense of the impracticality of large-scale militant law-breaking over this issue. Instead, the Countryside Alliance announced a dual strategy of mounting legal challenges to the legitimacy of the new law (an expensive and ultimately ineffective questioning of the primacy of the Commons over the Lords) together with the exploitation of various legal loopholes that sympathetic, pro-hunting MPs had managed to insert into the legislation. These loopholes allowed for the continued use of dogs to deliberately “flush out” but not to deliberately chase and kill.

			Neither prong of this approach required mass mobilization, the sustaining of a critical mass of minority support for hunting, moral commitment of the sort that had led Operation Rescue activists to block abortion clinic entrances in the US, or commitment of the sort that had led Otis Ferry and a small group of companions onto the floor of the Commons. Scruton quickly, and with good reason, fell into line: “Realism has to enter into this, and if hunts can reorganize … to continue without finding their hounds, vehicles and equipment confiscated, then they should.”10 In spite of being in a clear minority (both in the cities and in the countryside) the continuation of hunting in spite of the law has so far been an extremely successful strategy. Mass civil disobedience has not been required.

		

	
		
			CHAPTER SIX

			Thoreau, conscience, and the state

			A genealogical approach

			There is a tension, but perhaps no more than a tension, between commitment to keep the concept of civil disobedience connected to past usage and commitment to open it up in various ways. (For example, by allowing that there can be reactionary disobedience as well as disobedience of a more laudable and justified sort.) The present chapter, and those which immediately follow, will present an assessment of the classic contributions of Thoreau, Tolstoy, Gandhi and King, which will help to keep these two commitments in balance. More specifically, this entire exploratory mid-section will help to legitimate a civility-focused approach as one which is firmly rooted in an evolving tradition of thought on non-violence and civil disobedience.

			The need for at least some conceptual development, if the concept of civil disobedience is to remain relevant to contemporary dissent, may readily be appreciated in the light of a certain narrowing tendency in some of the key sources. As we shall see, Tolstoy and, to some extent, Gandhi tend to narrow the idea of civil disobedience down to a form of protest that not only has special standing, but is so special and morally exceptional that it becomes a rare sort of creature. Its relevance to ongoing, more rough-and-ready forms of protest is thereby placed in jeopardy. King, by contrast, shows a greater openness, a pragmatic tolerance of the limits of the actual.

			At the heart of the narrowing tendency as it is exemplified by Gandhi and, to a lesser extent, Tolstoy is an attitude towards protest that is strongly informed by their respective understandings of Christianity. For those who do not place themselves within this particular religious tradition, and who do not agree with Gandhi and Tolstoy that all religions grasp the same basic truths, the Christian influence may be one influence too many. This is a view with which I have some sympathy. Nonetheless, the Christian influence is there and it would be problematic to ignore it. As a point about its history, the concept of civil disobedience did emerge out of a Christian-influenced background of protest, a background constituted in part by non-violent or “moral-suasionist” (as opposed to “physical force”) Chartism in mid-nineteenth-century Britain, by the Christian anti-slavery movement in mid-century America, and by the (Christian-influenced) international socialist movement in Europe in the late 1800s and early 1900s. This is not the place to explore these traditions in detail but it does not stretch the bounds of plausible interpretation to point out that each operated as important channels for radical and religiously tinged criticism of the status quo.

			However, the Ur-text for the concept of civil disobedience, Henry David Thoreau’s essay “The Relation of the Individual to the State,” known more popularly as Civil Disobedience (1849), has a surprisingly ambiguous relation to any established conception of Christianity. It also has an ambiguous relation to modern and restrictive ideas about protest within civil bounds. Although Thoreau is regularly credited with having invented the concept of civil disobedience, the political action that his essay focused upon was the conscientious non-payment of taxes. This is a form of protest that is now regularly placed outside the bounds of civil disobedience on multiple grounds; for example, non-payment need not be public or obviously collective and it may not be disobedient enough to constitute an invitation to arrest. Initially delivered as a lecture in January 1848 and published the following year, one thing that Civil Disobedience clearly does take over from Christianity is the idea of conscience and of conscientious protest. Here, it need not be claimed that conscience begins with Christianity and that there was no earlier, pre-Christian equivalent. A sense of shame and guilt in ancient tragedy, for example in Sophocles’ Philoctetes where the central character has to lie for the sake of a greater good, was linked to some notion of conscience. However, it was medieval Christianity which fixed a systematic connection between conscience and reliable access to moral knowledge. Within the Christian tradition, such reliable access could readily be explained: conscience was the way in which God spoke to and was heard by the individual. When Thoreau appeals to conscience, what he seems to have in mind comes close to what medievals such as Thomas Aquinas called synderisis, the infallible discernment of moral principles.1

			Such an appeal to conscience is problematic in part because it blocks the path to acceptance that reactionary protest (i.e. protest which is characterized by a failure to connect up with moral knowledge) can be conscientious. After all, the conscience cannot be wrong. It is also vulnerable to the charge that there simply is no such thing as an epistemically privileged conscience. And one obvious reason why there may be no such thing is that there is no deity who can whisper the truth in our ear or inscribe it upon our innermost being. Thoreau does not claim otherwise, his religiosity instead tends to deify nature which figuratively speaks to the open heart but holds no actual conversations about moral principles. The epistemically privileged conception of conscience looks as if it cannot readily be secularized or adapted to form part of a more contemporary approach. Nonetheless, there is more to Thoreau than his problematic appeal to conscience. There is also (among other things) a complex attitude towards the individual, authority and the State.

			Authority and the law

			Shortly before the delivery of his lecture, Thoreau retreated to an isolated cabin in a spot near Concord in Massachusetts to live in solitude and to record personal impressions of a more natural way of life. The upshot was the classic Walden (1854), an inspiration for successive generations of nature lovers, conservationists and, in more recent decades, ecologists. While living in his cabin Thoreau refused to pay his poll tax on the basis that he was unwilling to help finance the US war with Mexico and thereby to give support to an extension of slavery to the south of the country. As a result of this non-payment, Thoreau was arrested and spent a night in jail. The fine was then paid by an anonymous donor. It was this experience, and Thoreau’s belief in his entitlement to conscientiously break the law, that the lecture tried to make sense of. But here we should not underestimate Thoreau’s point. The legitimacy of law-breaking did not pertain only to token actions. The idea of a tax boycott against slavery was not a new one, it could have become a live option. Moreover, Concord was a late stop for slaves using the Underground Railroad to escape to the security of Canada. Thoreau’s family, and perhaps Thoreau himself, seem to have been involved in assisting runaways during the final stages of their journey. Law-breaking was not considered by Thoreau simply as an intermittent gentleman’s game.

			Even so, the text of Civil Disobedience is multiply ambiguous. In places, especially its opening lines, it seems to endorse some form of general opposition to the State, an opposition that is based upon individualism tinged with a non-doctrinaire anarchism. In other places the text suggests Thoreau’s willingness to be obedient to the State on most matters. Elsewhere, it suggests that the State is an irrelevance, something that exists far away and upon which he manages to bestow the “fewest possible” thoughts.2 Given these mixed messages, although generations of radical protestors have appealed to Thoreau as an inspirational forerunner, an appeal might equally be made by modern-day survivalists, living out in the more remote areas of the US, or by the founders of eco-communities who have attempted to opt out of the socio-economic system. Thoreau is available for all manner of claims of inspiration. Yet there is a consistent theme, a determined rejection of any absolute or overriding duty to obey the law. Minimally, for Thoreau, there is both a moral entitlement to sometimes break the law, and under at least some circumstances there is a duty to do so.

			The preferred moral vocabulary that he uses to make this point, and to justify it, varies. The text contains appeals to “conscience” and “duty” and “virtue,” as well as appeals to a need to resist “unjust laws” and to obey a “higher” law.3 These multiple, overlaid claims might again lead us to wonder about the wisdom of attempting to trace a single line of thought or argument as opposed to acknowledging Thoreau’s rough-and-ready pragmatic conviction about an entitlement to resist, an entitlement that might be underpinned by any number of independent considerations. Even so, there are moments when Thoreau does not seem quite so elusive. The opening claim of the text, “That government is best which governs not at all,” presents Thoreau’s anti-statism at an absolute limit.4 But his dominant position on the State does not go nearly so far. Instead, it is exemplified by the following concession: “The authority of the government, even such as I am willing to submit to,—for I will cheerfully obey those who know and can do better than I, and in many things even those who neither know nor can do so well,—is still an impure one: to be strictly just, it must have the sanction and consent of the governed. It can have no pure right over my person and property but what I concede to it.”5 This is a complex and notably individualist position but it also suggests more than an occasional or temporary acceptance of the State’s co-ordinative role, a role that our integrated and populous world would need to be performed in some way, by some body or group of bodies. Thoreau’s concession also seems to indicate that on some matters the State can be authoritative, that there are times when the private individual ought to concede that its instructions are for the best because its laws happen to embody a knowledge that the individual will lack.

			This is both a plausible and worrying claim, plausible because states have been around for a long time and might well be the repositories for at least some knowledge, worrying because it suggests reasons for obedience rather than dissent. But while it may lack the charm and simplicity of a strict and comprehensive hostility towards the State and the law, this position should not be rejected out of hand. It permits those who break the law to call upon others to obey it and to do so without any covert elitism or hypocrisy. This may be an important advantage. Extended into a contemporary context, it may permit those who are generally suspicious about the nature and function of the State to call upon the supporters of reactionary causes (such as fox hunters and anti-abortionists) to accept that, on these matters, they ought to abide by the law.

			To illustrate the point, let us consider the case of fox hunting in a little more detail. For years, those who have been actively opposed to hunting, and who have attempted to sabotage hunts by trespassing in order to lay false trails, have risked arrest and have, in a small but regular way, broken laws. A plausible claim of civil disobedience might be made for their actions even though their target is not the State but the hunting community. Even so, the lives of animals and the prevention of a particularly conspicuous form of cruelty have been seen by hunt saboteurs as more important than the laws in question and more important than obedience to the law as such. With the ban on hunting, partial and limited though it has turned out to be, many of these same individuals now call upon hunters to obey the law. This might seem to involve an inconsistency. Critics may wonder whether the law has now been recognized as authoritative or whether the law itself has acquired a new authority that it previously lacked. Given Thoreau’s position, this will turn out to be an apparent rather than substantive problem. Hunt saboteurs who now call upon hunters to obey the law need not do so because of a conviction about any general duty to obey the law. Nor need they buy into the idea that the law is a neutral arbiter between competing moral and political claims. They need only hold that some particular group of people should obey some particular laws because the law can sometimes (if only rarely) embody knowledge that a particular person or group of persons may happen to lack. Put otherwise, the law can provide individuals with access to reasons and it may do so in spite of the overall injustice of the State and the legal system (always assuming that they are, in various respects, unjust).

			While it is tempting to say that hunters ought to be appropriately sensitive and responsive to the plight of the fox, and that they ought not to hunt because of the terror that it induces and the cruelty that it involves, it may well be the case that hunting is a practice which desensitizes hunters and leaves them in a poor position to recognize and to acknowledge this aspect of their actions. Put bluntly, they may be incapable of facing up to the harsher realities of what they do. Long habituation may allow them to put the distress, and ultimate dismemberment, of a living being to the back of their minds. In at least the most extreme cases, where something approaching genuine sadism rather than mere cruelty is involved, it may simply not be in the character of such agents to respond to the plight of the fox in anything like a compassionate manner. To say that they ought to do so would then be to require them to do something that is utterly beyond their abilities, given their current character. And if it is true that they cannot currently be suitably responsive agents, then there is little sense in saying that they have an obligation to be suitably responsive, an obligation to do what they cannot do. In this context ought implies can.

			But what hunters can do, what is always open to them, is to obey a law that bans hunting even though they happen to disagree with it. And such a law may itself be drafted with a view towards the plight of the fox. That is to say, the law might be sensitive to the plight of the fox in ways that the hunters are not. Another, and slightly more formal way of making this essentially Thoreauvian point, would be to say, following the philosopher of law Joseph Raz, that a law of this sort can give individuals access to reasons for acting that they would otherwise find inaccessible.6 However, this holds only for those who are deficient in the relevant kind of sensitivity. Everyone else ought to avoid fox hunting not because the law says so, but because of the cruelty of the practice.

			Thoreau’s approach to the State helps us to makes sense of the claim of hunt saboteurs that although it was (and remains) justified for them to break various laws concerning trespass and obstruction (because they do not need the law to tell them the right thing to do), fox hunters nevertheless have a duty to obey the law against hunting because they are in some respects morally deficient and need outside guidance about right and wrong. And here the point is not that they are deficient by comparison with some highly politicized elite but rather deficient by comparison with average agents who have not been desensitized and who are entirely capable of recognizing that the practice is cruel. This is not, of course, a position that fox hunters are likely to agree with. But it does clear their opponents of any taint of hypocrisy even though they may find it difficult to articulate exactly why they are permitted to break laws while hunters are not.

			Counter-friction to the machine

			Any one of us, and not simply those who have been in some special way desensitized to salient moral considerations, might lack particular kinds of knowledge that the law embodies or provides access to. However, making this claim is very far from endorsing a default duty to obey the law. Thoreau accepts that the law can sometimes play a useful regulative and guiding role but his default position is not one of obedience. According to Civil Disobedience, authority rests primarily with the individual and not with the State. When Thoreau personally broke the law by refusing to pay his poll tax he was not simply asserting the right of the individual to engage in occasional protests over specific issues while otherwise remaining an obedient citizen. He was making a more general point: obedience to the State is proper and right only where the wisdom and authority of the individual run out. This position is also suggestive of the claim that the State has only a limited and exclusively instrumental value. That is to say, it does not embody cultural achievements or world historic processes to which we might owe allegiance. Rather, the State is nothing more than a political body which helps to get some important things done.

			Accordingly, we should not, out of any sense of loyalty to the State, accept instructions to engage in acts of injustice towards others. We may, as a rough-and-ready pragmatic matter, have to tolerate some imperfections that are part of the ordinary give-and-take of the political process but we should not do so when they require a special kind of direct personal complicity. “If the injustice is part of the necessary friction of the machine of government, let it go, let it go: perchance it will wear smooth,—certainly the machine will wear out … but if it is of such a nature that it requires you to be the agent of injustice to another, then, I say, break the law. Let your life be a counter friction to stop the machine.”7 For Thoreau, direct personal involvement in injustice is always ruled out, and this remains the case even when a refusal to participate does not prevent the injustice from taking place. But while this exclusion of personal complicity, the avoidance of “dirty hands,” is appealing, the justification for it is not entirely clear. Thoreau may be claiming that tolerating injustice is less wrong than perpetrating it, that culpable omissions are not as bad as deliberate acts. Alternatively, he may be advancing a much older claim that acting unjustly is bad for the soul or, less figuratively, that the perpetrator of injustice (under state instruction or otherwise) harms themselves.

			It is at least tempting to suggest that while Thoreau may or may not assume the former claim, he does at times seem to endorse something like the latter, i.e. something akin to the view that the moral or spiritual wellbeing of the individual is continually at stake when they decide to obey or to defy the State. In support of this view it may be pointed out that while Thoreau conjectured about possible political repercussions, his own limited defiance of the law was not an act of movement-building but a deeply personal act. Yet Thoreau does describe his individual stand by appeal to the language of collective political activism. “Action from principle, the perception and the performance of right, changes things and relations; it is essentially revolutionary, and does not consist wholly with anything which was. It not only divides States and churches, it divides families; ay, it divides the individual, separating the diabolical in him from the divine.”8 This is a way of seeing matters that is simultaneously political, personal and, in some difficult to pin down sense, also spiritual. For Thoreau the symbolic act of the dissenting individual could even be a call for, or perhaps even part of, a “peaceable revolution.”9

			Whatever we make of this brief and passing insurrectionist appeal, couched as it is in the language of non-violence, it does not require any principled (as opposed to strategic) commitment to non-violence. 1848 was, after all, a year of violent upheaval and revolution in Europe. Writing in that same year, Thoreau was, up to a point, aligning his position firmly with the European revolutionaries. He was taking sides. Furthermore, Thoreau does seem to have regarded the State itself as a regular perpetrator of violence upon the individual. So much so that he allowed it possible for state violence to cause and to justify violence in return. To some extent, this presupposes a broad view of what violence can involve, a view that makes room for systemic violence and violence against personal integrity. “But even suppose blood should flow. Is there not a sort of bloodshed when the conscience is wounded? Through this wound a man’s real manhood and immortality flow out, and he bleeds to an everlasting death.”10 Less figuratively, through slavery and war the payment of taxes enables the State “to commit violence and shed innocent blood.”11 Faced with this, Thoreau did not discount the possibility that acts of peaceful law-breaking might at some point give way to more violent conflict. As in a sense they did. Slavery in the US was not ended peacefully but through a dreadful bloody struggle. Thoreau does seem to have regarded the ultimate occurrence of bloodshed as an acceptable price to pay for conscientious protest. His own words on such matters might even, in the context of his times, be seen as inflammatory. Gandhi recognized this and exercised extreme caution about any direct association with Thoreau while favoring comparison to the strictly pacifist Tolstoy.12

			However, as with so much else that concerns Thoreau, his appeals to an imagery of violence, and to an entitlement to at least risk the incitement of violence, may be slightly misleading. While perhaps somewhat incendiary, his comments would have been far more so if written ten years later, in the aftermath of John Brown’s abortive attempt to incite slave insurrection in the border territories of the South. But while the genuinely insurrectionist Brown (whose reputation has not withstood the test of time) became one of Thoreau’s political heroes, and while 1848–9 was a cauldron of popular and violent insurrection in Europe, matters at Walden Pond were rather more sedate and peaceful. All over the North, state legislatures had attempted to circumvent and work their way around federal law, and in particular the US Supreme Court decision in Prig v. Pennsylvania (1842) which had ruled that legislation against slave owners recovering their property was illegal. Unable to outlaw the capture of runaways they outlawed the use of facilities such as jails and any aiding and abetting by state officials. It wasn’t until the Fugitive Slave Law of 1850, effectively overturning all such state-level legislative efforts, that abolitionists recognized just how far the federal authorities were prepared to go in order to placate the Southern beneficiaries of the slave system. The comment of Frederick Douglass that “The only way to make the Fugitive Slave Law a dead letter [is] to make a half dozen or more dead kidnappers” summed up the resulting mood of anger, a mood that Thoreau was also swept up in.13 His “Slavery in Massachusetts” (1854) expressed a rage and a clear support for violence. But coming after these events, it should not be read back onto the more optimistic Civil Disobedience.

			On top of this, at least some of Thoreau’s allusions to justified violence in Civil Disobedience may be understood figuratively or even naively as winged words or irresponsible rhetoric. Even his suggestion that disobedience should aim at breaking the machine of government seems to be largely rescinded. “I quietly declare war with the State, after my fashion.”14 Such a quiet war does not sound like war at all. It may threaten too much for the respectable law-abiding citizen but it offers too little for the thoroughgoing insurrectionist and anarchist. Thoreau even goes on to suggest that the conscientious individual who breaks the law and does so with justification might turn out to be a necessary corrective to a faltering and imperfect state machine rather than a machine wrecker. “A very few, as heroes, patriots, martyrs, reformers in the great sense, and men, serve the State with their conscience also, and so necessarily resist it for the most part; and they are commonly treated as enemies by it.”15

			What is ultimately worrying about Thoreau is not perhaps his refusal to exclude the prospect of violence. (It is difficult to see how non-violence could have been generally embraced in mid-nineteenth-century America.) What may be more worrying is a tendency towards elitism. In the above passage, there is a focus upon the martyr and the charismatic patriot. Thoreau’s text also looks rather romantically to the dramatic example of Europe and its mass movements. It does not look to the grinding political routine of local anti-slavery agitation in the US. The appeal of drama combines with Thoreau’s own disdain for low-level political engagement. Added to which, there is an element of indeterminacy in his attitude towards the mass of his fellow citizens. At times he seems to be promoting radical democracy through which the State’s promotion of popular disengagement may be challenged. At other times he seems to be exalting the individual over the mass. It is, for example, not clear how we ought to read passages such as the following: “Is a democracy, such as we know it, the last improvement possible in government? Is it not possible to take a step further towards recognizing and organizing the rights of man?”16

			In this passage it is not clear whether Thoreau is challenging democracy “such as we know it” or challenging democracy per se. However, even the latter alternative need not entail the embracing of some undemocratic system. Karl Marx was also critical of democracy because he was critical of politics in general and ultimately aimed beyond the political. The former alternative conveniently places Thoreau close to contemporary activist critics of existing and hierarchical democratic organization. But then Thoreau goes on to envisage a future of a sort that looks extremely conventional: “I please myself with imagining a State at last which can afford to be just to all men.”17 And it is not obvious that this claim does more than favoring rule by a much improved political elite. It does not look like any quasi-Marxist or anarchist envisioning of a future beyond the State.

			Even so, it can be recognized that Thoreau does moves beyond any fetishization of familiar forms of democratic politics. At the very least, he rejects a merely majoritarian conception of democratic political obligation in which duties coincide with whatever the majority requires. “I do not hesitate to say, that those who call themselves Abolitionists should at once effectually withdraw their support, both in person and property, from the government of Massachusetts, and not wait till they constitute a majority of one, before they suffer the right to prevail through them. I think that it is enough if they have God on their side.”18 On the one hand, this is a sensible point. Even a majority can be wildly wrong and dreadfully unjust about some morally important matter. On the other hand, it comes close to revelling in the standpoint of the just minority. And it does so in a manner which is particularly dangerous because this is one of the few occasions on which Thoreau appeals to God and to a specifically religious mandate.

			Thinking back to the religiously motivated anti-abortion movement of the late 1980s, the dangers of any appeal to such a mandate are readily apparent. No other significant political movement during those years of turmoil so readily facilitated the move from non-violent protest to a genuine form of domestic terrorism, complete with bombs and murder. This was a move which was ultimately sanctioned by divine justification rather than majority assent. However, we may wonder about the literal sense of Thoreau’s own scattered appeals to God by contrast with his persistent appeal to conscience. There is a conspicuous absence of any sustained drawing upon the Bible in Civil Disobedience. Compared to what comes afterwards (in Tolstoy, Gandhi and King) Thoreau looks positively secular and humanistic, but even this doesn’t quite capture his approach. But while it may be more accurate to say that Civil Disobedience presents a spiritual (even religious) vision of entitlement to dissent, one of its most remarkable features is an avoidance of the dominant Christian abolitionist justifications for opposition to slavery. Thoreau may not be above pointing out that slavery is a “sin,” but very little is offered in the way of Biblical citation and allusion to reinforce the point.19 Indeed, the mood of Thoreau’s Walden (1854) suggests a religiosity that is vaguely pagan in the sense that it is close to a form of pantheism: God is not to be thought of as separate from nature but embedded in the latter. This is a view for which Biblical support cannot easily be given.

			Nonetheless, Thoreau does not stop with an assertion of the authority of the individual, or an assertion of the primacy of the individual over the State. He appeals to a higher voice and a higher law that trumps both state and numerical majorities, “What force has a multitude? They only can force me who obey a higher law than I.”20 Whatever comments of this sort may tell us about Thoreau’s attitude towards democracy, they involve a clear attempt to ground conscientious action in something other than personal idiosyncrasy or wilful choice. Indeed, it is striking that, in spite of his individualism, “choice” is not a favored part of his lexicon. He is not pursuing the classic liberal line of pitting the sovereignty of the individual against the tyranny of the majority. To appeal, as he does, to a higher law suggests that conscientious law-breaking is a matter of listening to a voice whose message may in fact be inconvenient and unwelcome. More simply, conscientious disobedience is also a matter of obedience to something, albeit obedience to something that may require us to act in ways which conflict with the majority, with the State and with our own interests and preferences as private citizens who would like nothing better than to be left alone.

		

	
		
			CHAPTER SEVEN

			Tolstoy’s politicization of love

			Thoreau’s openness to the possibility of violence and his lack of determinacy about what can and cannot count as civil disobedience have led to a partial bracketing of his text. It has come to be regarded as a classic statement of our entitlement to break the law in a conscientious manner. As such, it helps to justify civil disobedience. But it does not help to define it. When, for example, John Rawls writes that his own account of civil disobedience follows Hugo Bedau’s treatment and that that latter is “narrower than the meaning suggested by Thoreau,” we may sympathize and accept this as a nice understatement.1 Tolstoy is a rather difference matter. His late political writings set out a recognizable position in which non-violence is the hallmark of good political agency. In fact, out of the classical contributors, it is only Tolstoy who was committed to non-violence between adults, in all contexts, and as a matter of principle.2 The positions of Gandhi and King, especially with regard to participation in war, were more complex, at times even strained. Tolstoy, by contrast, was a strict pacifist on ethico-religious grounds. The message of Christianity, as he saw matters, was that we should love one another and not answer violence with violence. “I dare not use violence of any kind against my fellow-creatures … nor can I now take part in any act of authority, whose purpose it is to protect men’s property by violence.”3 This is, in effect, a championing of the imitatio Christi, of trying to live as Christ lived without any prospect of further reward.4 It also contains the germ of an association between non-violence and love (a key idea subsequently taken over by both Gandhi and King).

			Tolstoy’s radical politicization dates from the later 1870s and progressed successively through devout religiosity and a subsequent break with the state-run Orthodox Church. But it became entrenched as a result of his first-hand experience of the Russian famine of 1891. On the back of two poor harvests, the lives of millions of peasants were devastated. Central government was slow to act, ineffective when it did act and seemed primarily concerned to avoid an international loss of face. The lack of adequate economic restructuring with the abolition of serfdom in 1861 had contributed to a steady worsening of the position of a good deal of the peasantry, a worsening of position which mirrored the predicament thrust upon many former slaves with the abolition of slavery in the British colonies in the 1830s and in the US during the 1860s. When famine struck, Russia was geared to promote industrial expansion in the cities, fed by rural impoverishment, a classic case of the process Marx described as “primitive accumulation,” driving the transition to a fully fledged capitalist economy with its requirement for economic dislocation in the countryside.5

			Tolstoy defied government hostility, organized soup kitchens, co-ordinated famine relief domestically and became the face of relief abroad. A welter of short, similarly themed articles and a substantial political text The Kingdom of God is Within You (1893) came out of this personal turmoil. Finished in the aftermath of the famine, the Kingdom was published abroad and then smuggled in large quantities back into Russia where the state censors may also have inadvertently played a role in its dissemination. So many individuals in high office requested confiscated copies of Tolstoy’s banned works (fiction and non-fiction) that the state censor’s office might have been charged with distribution and supply. At its heart is a strident Christian anti-militarism which may, on its own, seem unexceptional. The Quakers, who played a major role in the Underground Railroad in the US, and a variety of Christian sects in both Europe and America, had been around for a long time; some of them were also opposed to militarism and some had made headway in Russia. But within two years of the publication of the book there were cases of open defiance of military authority by Tolstoyan-influenced soldiers, including a mass burning of arms and a (predictable) wave of state repression.6 The Kingdom gave the small dissenting religious sects a political programme and a clear path to follow. It is this text, far more than Thoreau’s essay, which helped to shape Gandhi’s thinking about non-violent dissent. And through its influence upon Gandhi, The Kingdom of God has come to shape our contemporary understanding of civil disobedience.

			Conscience and freedom from the State

			As with Thoreau, Tolstoy’s focus in the Kingdom and in the associated articles on non-violent dissent is non-compliance and conscientious objection, refusal to serve in the army. He does not write about those public acts, such as sitting down on roads, occupying buildings, staging illegal demonstrations, and so on, that have come to be regarded as paradigmatic instances of civil disobedience. But Tolstoy does directly associate non-compliance and conscientious objection with the concept of “civil disobedience” and with what he calls variously the “law of non-resistance,” the “principle of non-resistance to evil by violence” and the “law of love.”7 Catechizing his readers at the opening of the Kingdom, he clarifies the point that “non-resistance” is to be understood “in its widest sense”—that is to say, “We ought to oppose evil by every righteous means in our power, but not by evil.”8 Civil disobedience along the lines favored by Thoreau is taken by Tolstoy to be another name for obedience to this law of non-resistance. Thoreau’s non-payment of taxes is, for Tolstoy, “a practical example of such disobedience”.9

			As in Thoreau’s text, there is a strong element of opposition to both unfree labor and to industrialism. At times Tolstoy seems to suggest that disobedience to the State is justified because of the social system that it helps to promote or, more brutally, because of “the slavery of the factories.”10 As with Thoreau, Tolstoy’s opposition to the State is not simply a matter of opposition to policy or to the rough edges of elite politics. But more consistently than Thoreau, Tolstoy rejects the State itself as an institutionalized mechanism of violence. The State makes violence of a systemic sort the norm. Prime examples of this would be its complicity in the emergence of the famine of 1891, its obstruction of relief once famine had finally broken out, and its complicity in the driving of peasants off the land.

			If we have a preference for labels it may therefore be tempting to say that while Thoreau flirted with anarchism, Tolstoy simply was an anarchist, albeit of a special sort. He was not an anarchist in the prevailing Russian sense, a sense that abided by a rather different catechism according to which all means necessary might be used. Rather, he was an anarchist in the stricter sense that he rejected the State as either useful or necessary. As in Thoreau’s text, Tolstoy’s writings represent the individual conscience as our primary guide. Conscience trumps the State. It cannot, after all, be right to kill simply because we are told to do so by the relevant officials who have followed the approved protocols. More specifically, for Tolstoy as for Thoreau, it is not right to obey the State routinely or when doing so goes against conscience. Conscience is the embodiment of human access to knowledge of the good, knowledge which the State has perverted and corrupted. He reiterates the prominent nineteenth-century theme (rooted in different ways in Bentham and Mill) that the State cleverly makes the individual their own gaoler. The truth of the matter, according to Tolstoy, is that “the root of all evil is the State.”11

			For Tolstoy, as for Thoreau, an appeal to conscience is an appeal to that which escapes from State-corrupted ideology. There is something vaguely reminiscent of Rousseau here, something reminiscent of the view that if only our original human responsiveness had not been subject to socially mediated, and unnatural, distortions we would not be led astray. For Tolstoy, the natural operation of conscience, of the simplicity of the truth, should also ensure that any significant conflict of convictions between private, but conscientious, individuals will not occur. There can be practical disagreements but never truly conscientious disagreements about underlying moral truths.

			Tolstoy’s own rejection of the possibility of mutually antagonistic conscientious commitments dovetails with his rejection of the possibility of conscientious obedience to the State: “subjection to the authorities, not out of fear, but in accordance with conscience, has become impossible in our time.”12 Only those who reject the State and place themselves outside of its control can be conscientious. While there might be supporters of the State who appeal to conscience, their very support for the State rules out the legitimacy of such an appeal. While the State whispers insidiously in our ears, “To man is given another guide, and that an unfailing one—the guide of his conscience, following which he indubitably knows that he is doing what he should do.”13 Here we see the way in which Tolstoy follows a Christian tradition which turns conscience into an almost Cartesian point of certainty, a guarantor of illumination that is not to be misunderstood in merely secular terms. But by contrast with Thoreau’s discreet and almost pagan nature-embedded spirituality, Tolstoy’s way of connecting conscience with religiosity is blatant in its Christian commitment. Conscience, as a power of truth within us, is that part of ourselves which still belongs to God; it is that part which we may not render unto Caesar. It is “God’s property, that which God has made and has lodged in you—your soul, your conscience.”14 This is at one and the same time a radical-sounding and extremely dangerous idea. It is a conception of independence from the State that is simultaneously a conception of dependence upon God. In the former respect it chimes well with contemporary anarchism and dissent, in the latter respect it chimes well with the Christian anti-abortion movement and its view that we are not our own, that we are, at least in part, God’s property.

			Millenarian dissent

			On the Tolstoyan account, we face a spiritual task of breaking from the state-promoted “law of violence” and embracing the “law of love,” a higher and better law that alone is in keeping with Christianity.15 The latter in turn has no absolute monopoly upon the truth, but it does have a distinctive conceptual contribution to make. “The chief significance of Christianity and that which distinguishes it from all previous teachings is that it proclaimed the law of love as the highest law of life in such a way as to admit of no exceptions and always requiring the obligation to fulfil it.”16 That is to say, what we are to draw from Christianity is the ethical demandingness of love and, more specifically, a readiness for extreme loving sacrifice. We must literally walk the path of Christ. And while we may wonder about the continuing relevance of a Christian vision for contemporary protest, this stress upon demandingness and sacrifice is one that seems to be capable of carrying over into other, secular or apparently non-Christian, modes of thought which demand nothing less than a total commitment from the true believer.

			This is a form of Christianity but one which was at odds with the dominant conception of the latter in late nineteenth-century Russia, a conception which tied Christianity directly to the nation state and to the idea of being one nation under God. By contrast, Tolstoy’s texts on disobedience oppose any form of modern patriotism: “how can patriotism be a virtue in these days when it requires of men an ideal exactly opposite to that of our religion and morality—an admission, not of the equality and fraternity of all men, but the dominance of one country or nation over all others?”17 And even where patriotism does not aim at dominance, but merely at self-determination (as in the case of nations such as Poland or Ireland during the nineteenth century), it is still to be opposed: “This patriotism is about the very worst; for it is the most embittered and the most provocative of violence.”18 Again, just cause is not enough. Evil means are rejected in favor of loving and non-violent means, the law of love trumps the law of violence. Yet Tolstoy is not blind to the differences between oppressor and oppressed, even when the latter turn to violence. “A Russian should rejoice if Poland, the Baltic Provinces, Finland, Armenia, should be separated, freed from Russia, so with an Englishman in regard to Ireland, India and other possessions; and each should help to this, because, the greater the state, the more wrong and cruel its patriotism, and the greater is the sum of suffering upon which its power is founded.”19

			This opposition to patriotism dovetails with Tolstoy’s anti-statism and with a somewhat optimistic belief in the reconciliation of reason and religion. Indeed Tolstoy’s religiosity bears more than a few hallmarks of eighteenth-century Enlightenment doctrines which sought precisely the same reconciliation at the price of sacrificing any conception of a truly personal God. Accordingly, support for the State is regarded as inconsistent with both conscience and with reason, properly understood: “the people that subordinate themselves to a government cannot be reasonable, because the subordination is in itself a sign of a want of reason.”20 Not only is this a more implacable position than Thoreau’s rejection of absolute State authority, it is also more of a direct challenge. While Thoreau considers (favorably) the option of a peaceful revolution, his primary recommendation seems to be that the State can be circumvented, ignored and, where necessary, resisted by a variety of means. Tolstoy, on the other hand, is quite clear that it must be brought down, albeit by exclusively peaceful means. And it must not be replaced by any equivalent, not even the better democracy that Thoreau equivocally hints at, and certainly not the dictatorship of the proletariat that was so warmly recommended by Marx and Lenin. To propose the replacement of one State by another State is, for Tolstoy, not truly to have broken with the sheer systemic violence of statism. On this matter there is a good deal of descriptive agreement between Marx and Tolstoy, a transitional proletarian State would still be a means of domination, control and, in a word, violence which begets violence. For this reason Tolstoy cannot agree with the Marxists and is required, on pain of inconsistency, to embrace a thoroughgoing anarchism.

			Just as there is to be no Marxist dictatorship of the proletariat, so too there is to be no theocratic rule by a truly Christian government or by those who feel the hand of God upon their shoulder. “In truth, the words a ‘Christian State’ resemble the words ‘hot ice’. The thing is either not a State using violence, or it is not Christian.”21 Here, again we see Tolstoy’s insistence upon a true Christianity in combination with insistence that the State and violence go together, that where there is a State and no overt violence there must nonetheless be covert forms of compulsion, coercion and violent force.

			It may, however, be tempting to suggest that Tolstoy’s anarchism is an over-reaction to the peculiarly authoritarian conditions of Russia in the run-up to the Bolshevik Revolution of 1917. And perhaps there is an element of truth in such a claim. But it would be an injustice to his position to refuse to recognize that he explicitly rules out the idea that men of goodwill might ever capture the State and use it for just ends. He explicitly rejects the option, popular in Russia in the early twentieth century, that constitutional government in the form of a parliamentary system might be a viable solution to our shared human problems. Indeed he is quite clear that his objections to the authoritarian Russian State also apply to the parliamentary democracies. The wielding of power within the bounds of the State is, for Tolstoy, conditional upon the performance of actions which will always tend to subvert good intentions and any possibility of being comprehensively just. “True, the rights of a member of Parliament, or even of a member of a local board, are greater than the rights of a plain man; and it seems as if we could do much by using those rights. But the hitch is that in order to obtain the rights of a member of Parliament, or of a committeeman, one has to abandon part of one’s rights as a man. And having abandoned part of one’s rights as a man, there is no longer any fixed point of leverage, and one can no longer either conquer or maintain any real right. In order to lift others out of a quagmire one must stand on firm ground oneself, and if, hoping the better to assist others, you go into the quagmire, you will not pull others out, but will yourself sink in.”22 Parliament, in other words, is a swamp.

			Accepting this position does, however, raise some issues of practicality. We might wonder about whether a modern and populous society could ever dispense with the State. Tolstoy’s answer to this concern is mixed. It focuses upon two main points. Firstly, he appeals to the dire consequences of state governance. The harm that states promote, through warfare in particular, is greater than the likely harms of any civil disorder in the absence of the State. Given two world wars, the Holocaust and the dropping of atomic bombs upon Hiroshima and Nagasaki, this is at least a plausible argument for the period from the 1890s through a large part of the twentieth century. It may also be pointed out that political unification under a single state, which is supposed to bring peace, has generally brought opportunities for larger-scale military adventures. But conditions of state collapse, in Cambodia or more recently in Iraq and Afghanistan, may remind us of the dangers of any sudden removal of already-existing state authority, even the authority of thoroughly unsavory states. It is all too tempting to slip from Thoreau’s position that the State can perform some useful roles to the admission that it is, for the time being, a necessary evil. But this is a move which Tolstoy refuses to make.

			Secondly, he appeals to faith and to a sacrificial ethic as a way of accepting the consequences of disorder, whatever they may turn out to be. He addresses himself primarily to the individual, and to the moral task of the individual, which is to be a good or virtuous agent, to obey moral laws and to have faith that the overall outcome of personal sacrifice will be good. A utopian and millenarian element in his Christianity rescues his position by promising not chaos but a New Jerusalem, once we have turned our backs upon militarism and the political order. “The hatred and animosity between nations and peoples, fanned by their governments, would cease; the extolling of military heroism, that is of murder, would be at an end; and, what is of most importance, respect for authorities, abandonment to them of the fruits of one’s labor, and subordination to them, would cease, since there is no other reason for them but patriotism.”23

			This is radicalism with deep roots. It is not entirely at odds with the Diggers and Levellers of seventeenth-century England or with dissenting sects down through the centuries. (And here we may remember that Christianity itself emerged out of one such sect.) But it is a difficult position for Tolstoy to sustain because he lacks any literal belief in what he calls variously the “fables” or “Jewish superstitions” and “priestly frauds” of the Old Testament.24 Tolstoy accords Christianity a special conceptual standing, but this standing is bound up with a view of Christ’s teachings as exemplary ethical instruction rather than a revelation of the supernatural. In this respect, his religiosity and that of Thoreau turn out to be closer than we might imagine. Both show an interest in Christ’s teaching but set aside appeals to the other-worldly. “That teaching tells us nothing of the beginning, or of the end, of the world, or about God and His purpose, or in general about things which we cannot, and need not know; but it speaks only of what man must do to save himself; i.e. how best to live the life he has come into, in this world, from birth to death.”25 More bluntly, Tolstoy does not hide his official indifference to the question of God’s existence or his skepticism about claims that would make Jesus into something other than a special kind of teacher. “Why do I need to know that he was resurrected? Good for him if he was! For me what is important is knowing what to do, and how I should live.”26

			It therefore seems that while, for Tolstoy, conscience is infallible, it cannot be infallible because an actual, benevolent and loving God guarantees its veracity. Or at least this is the dominant strand of Tolstoy’s thoughts about the matter. On occasion, he does however seem to be appealing to an actual and guiding divine agent who might whisper instructions into the ears of protestors and dissidents. The favored language of Christianity pushes him in this direction. But more often, the appeal to God is figurative. We can see this in his loose translation of the Gospel of John which states not that the logos, the rationality of the word, was “with God,” but that the word “replaced God.”27 Yet even in the absence of an actual benevolent and overseeing divine agent, Tolstoy gives his readers two reasons for hope about the impact of a conscientious refusal to obey the State, two reasons to believe that faith will be answered even if a conscientious refusal to obey the State should become so general that it results in state collapse. On the one hand, when left to our own devices, to our own infallible conscience, there is something that is fundamentally good in humans. “The most powerful and untrammelled force of freedom is that which asserts itself in the soul of man when he is alone, and in the sole presence of himself reflects on the facts of the universe, and then naturally communicates his thoughts to wife, brother, friend, with all those whom he comes in contact, and from whom he would regard it as sinful to conceal the truth.”28

			On the other hand, while individuals make history they do not do so just as they please (a point on which Tolstoy again agrees with Marx). The actions of the individual realize a particular favorable outcome because there are laws of history. This conviction spans Tolstoy’s best-known works, conspicuously War and Peace (1869), and his later political and religious writings. The laws of history draw us, often in an impersonal and bloody manner, closer to a benevolent, final outcome. That is to say, history has a rational direction, a telos; it is going somewhere good.

			Politicizing love

			As an agent of history, the non-violent dissident who abides by the law of love is, in a sense, a more evolved being. They are the future just as Christ was the future. Tolstoy’s approach is agent-focused rather than organization-focused. The big move that needs to be made is to be made by the individual agent rather than by some political organization. Tolstoy was always suspicious about political organizations, even those which proclaimed their Tolstoyan credentials. The great move that is required is not a political manoeuvre but a personal embracing of love. Tolstoy appeals to a politicized conception of love for our enemies as a constitutive feature of a justifiable way of defying the State, a way of defying the State that he associates both with the law of love and with the concept of civil disobedience. In its favor, this appeal to a politicized account of love can act as a counterbalance to all sorts of implausible and hostile charges that may be levelled at those who engage in protest and dissent. It places the dissident as someone who is more than just a routine troublemaker. But it remains a worrying way to do so, a way of justifying law-breaking dissidence that is deeply embedded in Tolstoy’s own demanding and self-sacrificial ethic. What is worrying here is that a requirement for love is arguably too strong a constraint to place upon plausible claims of civil disobedience; it would place the latter out of the reach of ordinary agents and would require something altogether more saintly or heroic.

			And so it has seemed to those who have attempted to construct strictly secularized accounts of civil disobedience in which Christian love is simply not mentioned even though it is one of the themes which is common to Tolstoy, Gandhi and King. A requirement that we love our enemies, or at least those who stand against us as political opponents, might also be problematic for reasons that have little to do with dissent and which instead concern the nature of love. It is not obvious that any of us can love strangers. Our relation to them does not seem to be deep in a way that would allow for love. We could not, for example, grieve over the death of a stranger, even though we might feel sad and upset if they should die. But where genuine grief is out of place it may seem that love is also out of place. Accordingly, it is tempting to say that activists cannot love the strangers that they encounter in the course of dissent because nobody can love strangers, not even Gandhi or Socrates, Buddha or Christ. But this objection (unlike the demandingness objection) is not based upon any appeal to our moral weakness. It is based upon a requirement that genuine love, i.e. love that is worthy of the name, emerges out of a shared history. Such a history cannot be instantly established and cannot be in place when encountering someone for the first time while they subject you to a physical assault.29 However, compassion, a different but related response, may be possible and so too may other forms of care, although we might hesitate to appeal to pity given the association that the latter can have with a dull ressentiment which masks contempt. However, if all that is meant by talk about loving our enemies is that compassion may and ought to be called upon, then it is tempting to let the terminological shift pass and to allow that “love” for strangers, including political opponents, may (in this limited sense) be possible.

			Even so, it is also tempting to say that this more minimal love is often an appropriate but never a necessary feature of civil disobedience. It is implausibly demanding to hold that direct action should only be accorded the standing of civil disobedience if all or most of the activists involved happen to show such love rather than showing some more basic form of the recognition of others as persons, as fellow humans or as members of a shared moral community. But here we might ask whether love of even a minimal sort is even appropriate. If the love of dissidents for the stranger in uniform who tries to remove and arrest them is possible it may still not be a good response. It is not obvious that everyone deserves to be loved or that we ought to assume that they deserve to be loved until we find out otherwise. Perhaps the God of Christianity, understood as a real being with feelings for mankind, might love everyone in such a way, and perhaps he might even love moral monsters, those who have been guilty of evil beyond vice.30 This might be conceivable, given that no one could be a stranger to such a being, he would always stand in a parental relation to even the worst examples of humanity. But we ordinary humans are not in the same situation and it might be hubris or a dangerous arrogance to imagine otherwise. It might be wrong to treat political opponents and law enforcers as if they stand in need of our gentle parental correction, as if they are errant children instead of political agents who happen to defend injustice.

			But there is a further, rather different, and perhaps more plausible option that may keep love somewhere in the picture and may even come close to vindicating the Tolstoyan claim that “non-resistance” in the sense of “civil disobedience” requires love. Perhaps we might think of civil disobedience as action which shows a love for humanity or for something else such as fellow creatures or the planet as a whole. Such a love might also not be known to those who are guided by it. This is an option which seems possible even if it is, again, rather demanding. In its favor we may allow that it is less demanding than a requirement that we love each individual we encounter no matter what they happen to be doing. It would at least help us to make sense of the appealing claim that the special spiritual standing of a protest is not irrelevant to its claim to be an instance of civil disobedience. Such spiritual standing might be thought of as bound up with a claim that loving actions are different from egocentrically motivated actions. Contemporary eco-protest, although often confrontational, is strongly linked to claims about love of precisely this sort, albeit they tend to be couched in a more neo-pagan manner as a matter of love for mother earth or for all living things. Martin Luther King, in days when he became skeptical about the prospect of loving violent and murderous enemies, also intermittently shifted his appeals in this way towards a love of mankind.31

			But even so, acceptance of the view that special spiritual standing might be understood as motivation by love, and that such standing might enhance a claim of civil disobedience, does not actually entail that such standing is required if a claim of civil disobedience is to be upheld. While spiritual commitment, as a matter of a politicized commitment to love, is now often a motivating factor in environmental protest and animal rights protest, it is not so obviously involved in other kinds of direct action that may have a plausible claim upon being instances of civil disobedience. Here, I am thinking in particular about non-violent forms of direct action over austerity measures, or more generally over economic issues. In such contexts, except where the issue is a grinding poverty that denies the humanity of the poor, it may be difficult to situate the idea of a spiritual dimension to protest and to suggest that the protests in question are acts of love. And at a more pragmatic level, it remains in the interests of those who face prosecution for non-violent dissent that the absence of any spiritual commitment on their part, and the clear absence of motivation by love, should not operate as an insurmountable barrier to the recognition that their actions can still count as civil disobedience, in spite of any apparent spiritual deficit.

		

	
		
			CHAPTER EIGHT

			Gandhi and satyagraha

			For Tolstoy the State was the enemy, for Thoreau it was closer to a necessary evil, for Gandhi it was a goal. Gandhi aspired to the creation of an independent Indian state but rejected a single-minded commitment to secure it by spiritually inappropriate means. A curtailment of what was acceptable is evident in his situating of civil disobedience within a restrictive contrast between “satyagraha” (a favored kind of protest) and “duragraha” (protest of a more problematic sort). But pinning down satyagraha, the elusive master concept of Gandhi’s political thought, has always been notoriously difficult. At his trial, Gandhi’s murderer, Nathuram Godse, claimed that it meant whatever Gandhi wanted it to mean at any given time. No one else could figure it out and no one else was licensed to determine its content.1 There was, inconveniently, an element of truth to the charge, even if other claims by Godse were difficult to substantiate. Gandhi’s political style did tend towards hierarchy and there was always a convenient element of ambiguity and flexibility in the way that he set out his concepts: “swaraj” and “non-co-operation” and “ahimsa” and “non-resistance” and “duragraha” and “civil-disobedience” and “aparigraha” and “civility” and “bramacharya” and finally “satyagraha.”

			Nonetheless, there was an internal incoherence at the heart of Godse’s critique: on the one hand Gandhi was a mystic and nobody knew quite what he was promoting; on the other hand, what he was advocating was all too clearly a form of non-violent protest that disarmed the Hindu population in the face of its enemies. The latter charge presupposed that Gandhi’s obscurity was only obscurity within limits. And this presupposition seems correct. Gandhi’s attempts, over the course of several decades, to theorize satyagraha did help to rule some things in and others out. Restrictions were set upon the kind of political agency that could produce a true Indian freedom (swaraj). Ideally, these restrictions were to be self-imposed, by the individual, on the basis of their own spiritual commitment. More practically, they were promoted from the top down, by a cadre of supporters within the Congress Party. But to say this is not to buy into the wave of Gandhi criticism that has gathered momentum over the past two decades, somewhat tainting his standing as a political saint by appeal to numerous personal shortcomings. Rather, the point is that Gandhi was a politician in a way that was never true of Tolstoy or Thoreau.

			Yet even his attempts to restrict political agency involved an element of continuity with that earlier and less directly engaged tradition of theorizing dissent. A restriction of political agency was, after all, required by the Tolstoyan commitment to a law of love by contrast with a law of violence. Even so, Gandhi’s conception of struggle as satyagraha, itself a struggle based upon love, introduced a new and problematic order of restriction.

			Satyagraha and restriction

			One thing ruled out by the very nature of a struggle for an independent state was any utopian or anarchistic state hostility. “If national life becomes so perfect as to become self-regulated, no representation is necessary. There is then a state of enlightened anarchy. In such a state everyone is his own ruler. He rules himself in such a manner that he is never a hindrance to his neighbour. In the ideal state therefore there is no political power because there is no state. But the ideal is never fully realized in life. Hence the classical statement of Thoreau that the Government is best which governs the least.”2 Unlike Thoreau, whose attitude was formally one of accepting the undesirable consequences of protest, and Tolstoy, who believed in a process of history that made such consequences more or less unavoidable and part of our human burden, Gandhi was deeply concerned to minimize the human harm that might inadvertently result from dissent. He did allow that protest might become a duty “even though there may be a certainty of bloodshed” but his writings show a steady rejection of any kind of moral recklessness, an emphatic affirmation of the importance of avoiding the reckless endangerment of others, especially when it offered little political advantage.3

			This concern can be seen in his political trajectory during the 1910s and 1920s at first in South Africa and then, later, in India. It is a trajectory that began with the mobilization of the men of little or no property, but which, over time, came to demonstrate a growing caution about any class-based or class-focused appeal. One of Gandhi’s first concerns when he finally returned to India in 1914, after more than two decades abroad, was to tackle the patrician attitudes and excessive concern for respectability among the leadership of the Congress Party, the main vehicle for nationalist political activism. Gandhi attempted to steer Congress closer to the poor and to the working class. In South Africa, in 1913, immediately prior to his return, he had helped to lead a strike of Indian miners and protest by sugar plantation workers over conditions and discrimination. Continuing the same theme, his first major campaign in India involved organizing the tenant sharecroppers of Champaran in a struggle against an exploitative tinkathia system which forced them to use a portion of the land to grow an indigo cash crop for their landlords. It is noteworthy that Gandhi regarded his breaking of the law in this campaign (specifically, his defying of a written police order to leave the district) as civil disobedience and as part of an economic rather than political struggle. Any connection to the Congress Party and the agitation for independence was downplayed in the pursuit of a limited instalment of economic justice.4

			His personal spiritual struggles, the attempt to practise the combination of ahimsa (non-harm to any living creature), brahmacharya (celibacy) and aparigraha (non-possession), should not therefore mislead us into imagining that he rejected economic struggle as an appropriate arena for civil disobedience. Neither satyagraha as a whole, nor civil disobedience as a part of the whole, were ever constrained by Gandhi in that way. The modern idea that civil disobedience cannot be over economic issues—a point made against the recent Occupy Movement—is utterly lacking in roots within the civil disobedience tradition. Economic injustice was for Gandhi, as it had been for Tolstoy and would be for Martin Luther King, a significant concern.

			However, Gandhi’s attempts to address such injustice by mobilizing on a more-or-less explicitly class basis did not last. By 1918, within months of the Russian Revolution, Gandhi, who had only a year earlier been organizing share-croppers, was already fasting in an effort to reduce class antagonisms and to bring to an end a dispute between mill owners and millworkers in Ahmedabad, even though doing so would be broadly on terms that were favorable to the former. Whatever the sacrifice this involved on the part of the millworkers, he may nonetheless have been right that the strike was failing and that a violent outcome was increasingly likely, given the growing sense of desperation. His assessment was that matters would end badly for the millworkers. But here we may also allow that his concern was not only for his own side but was also for his opponents who might come under physical attack.

			A problematic consequence of his concern to avoid violence (however motivated) was that Gandhi frequently found himself in the position of having to oppose more radical elements within the nationalist ranks—Congress militants who recognized that the numerically sparse British rulers of the country required the loyalty of Indian troops, loyalty which had in the past been shown to be less than absolute. Moreover, the model of a nationalist movement driving popular mobilization to such an extent that it manages to turn soldiers against their officers is too familiar for its effectiveness to be in any serious doubt. But India had moved on from the country where Hindu and Moslem soldiers had united in a bloody uprising against the British in 1857. By the early years of the twentieth century, the fracture lines had become more complex and unity far harder to attain. Even so, Gandhi’s insistent rejection of political violence should not be reduced to political guile and calculation, although it did perhaps involve an astute recognition that the mass movement required to win independence was always in danger of fracturing and that violence might cause wounds which would take decades to heal.

			But Gandhi was also not a strict pacifist in the sense that Tolstoy was a strict pacifist. While in South Africa, when others within the Indian community had shown little enthusiasm for the British military efforts during the Boer War, Gandhi did his best to convince them that, under wartime conditions, there should be no opposition activity or civil disobedience against the Empire and “such of its laws as were fit to be disobeyed,” but instead the Indian community should show its special worth to the British by participating on their side as medical volunteers.5 Quite apart from the voluntary assistance to the military (assistance which the British authorities were initially reluctant to accept) we may wonder about whether, in the context of South Africa, this was the right alliance to pursue. Gandhi nonetheless continued to favor Indian support for the British during the First World War and again through the 1920s, when he lent his authority to recruitment drives for the army. He finally broke from this lifelong policy at the time of the Second World War but only because the British had refused to come to terms with the independence movement and not as a refusal to co-operate with warfare on principle.

			This places him not only at some considerable distance from Tolstoy but also at a distance from the dominant position of contemporary political activists on this issue. It is also difficult to discount this support for the British army as a matter of naivety. Gandhi was well aware that the moral division between combatants and non-combatant medical personnel tends to break down in the midst of actual conflict. Providing medical orderlies frees up enlisted men for the primary business of war. Accordingly, as Gandhi recognized, “those who confine themselves to attending to the wounded in battle cannot be absolved from the guilt of war.”6 In his autobiography The Story of My Experiments with Truth (1929) Gandhi’s continuing justification involved an appeal to our shared moral and spiritual imperfections: perhaps better agents could have opposed the war but he and his fellows were not yet ready to do so. There was, he argued, a need for compromise by combining an inward embracing of non-violence, ahimsa, with an acceptance of complicity in certain kinds of outward harm.7 What is recognizable here is an appeal to scriptural authority, specifically to the Bhagavad Gita, the sacred Hindu text which is structured around the heroic Arjuna’s perplexity about how he can participate in a battle when he has no hatred for his enemies. Accept your condition, accept that you are caught up in the war, but do not embrace the goals of war, do not be attached to such goals, is the reply.

			It is noteworthy that while Gandhi was also prepared to make a practical concession to the permissibility of violence in exceptional non-military contexts just so long as such contexts were not only exceptional but also not political (in the familiar constrained sense of the latter). If an innocent party should be attacked in the street it was better, he suggested, to intervene with physical force rather than show cowardice.8 The concession was a reasonable one to make and goes some way towards answering objections to non-violence which appeal to extreme cases. Yet within the domestic political arena non-violence was an absolute and inflexible requirement. Satyagraha, as a political force, was to be regarded as “an absolutely non-violent weapon.”9

			The use of “absolute” here is striking. In his rejection of both unpremeditated political violence, and his rejection of strategic political violence, Gandhi was completely uncompromising. When he called off the pioneering civil disobedience campaign in Kheda in 1919 he did so in part because of an apparent exhaustion of the movement, but also because of the special dangers that this situation posed, dangers that protestors might act out of frustration and anger. The local people “could not offer civil disobedience inasmuch as they had not known what it was to tender willing obedience to laws which might be even considered irksome but not immoral.”10 Whenever protest threatened to spill over into violence on the part of protestors it was, from Gandhi’s point of view, better not to have it. It is tempting to criticize this as an insufficiently determined stance. However the danger of such escalation and of recklessly endangering lives in order to avoid political censure was all too real. The likelihood that deaths would occur was frequently high. Violent escalation was precisely what did happen at Chauri Chaura in February 1922 when a non-violent demonstration was provoked by the police, several of whom were then killed. Gandhi immediately suspended the entire civil disobedience campaign across India, accusing himself of a Himalayan miscalculation and error of judgement, “If we are not to evolve violence out of non-violence, it is quite clear that we must hastily retrace our steps and re-establish an atmosphere of peace, re-arrange our program and not think of starting mass civil disobedience until we are sure of peace being retained in spite of mass civil disobedience being started and in spite of Government provocation.”11

			Here, we may again recognize something general about Gandhi’s political style. Notional humility, in this instance the admitting to a great mistake which had in fact led to deaths, was used as a means to sustain a certain kind of hierarchical control in the face of extensive grassroots impatience with peaceful means. Although to say this is not to make any commitment about which side was right. Gandhi was certainly correct in his assessment that political dissent in the Indian context carried great dangers and we may wonder whether anything positive and worthwhile could have been gained had the movement of 1922 continued unchecked. Both opponents and supporters might have come to harm with no practical purpose being served.

			A second national civil disobedience campaign, when it was finally staged in 1930–1, was not focused around undisciplined mass activity (as the earlier campaign had been) but around a specially trained and disciplined core of protesters who openly engaged in the defiance of particular laws. The most famous example is the salt satyagraha, or Salt March, of 1930, a march to Dandi on the coast in order to break the British monopoly upon salt production and supply. This is one of the great iconic moments in Gandhi’s life, an occasion when Gandhi showed great vision in recognizing the immense political potential of a purely symbolic act. It was also a rare moment when non-violent civil disobedience, the public breaking of the salt monopoly and refusal to disperse, went exactly to plan.

			The American journalist Webb Miller gave a striking description of the pivotal moment of the salt satyagraha at Dharasana in May 1930, when Gandhi mounted a direct march upon a heavily protected salt depot. Over a thousand protesters were severely beaten. Several were killed. The events at Dharasana, rather than the many occasions on which protest spiralled out of control, have helped to fix the idea of Gandhian civil disobedience in the popular imagination as both effective and unusually disciplined. According to Miller, “Gandhi’s men advanced in complete silence before stopping about one-hundred meters before the cordon. A selected team broke away from the main group, waded through the ditch and neared the barbed-wire fence.” At this point the local police moved in “and subjected them to a hail of blows to the head delivered from steel-covered Lathis (truncheons). None of the protesters raised so much as an arm to protect themselves against the barrage of blows. They fell to the ground like pins in a bowling alley. From where I was standing I could hear the nauseating sound of truncheons impacting against unprotected skulls.” Once the trained lead team had been disabled, and in many cases knocked unconscious, there was considerable pressure upon the much larger body of protestors to follow their example: “The main group, which had been spared until now, began to march in a quiet and determined way forwards and were met with the same fate. They advanced in a uniform manner with heads raised—without encouragement through music or battle cries and without being given the opportunity to avoid serious injury or even death. The police attacked repeatedly and the second group were also beaten to the ground. There was no fight, no violence; the marchers simply advanced until they themselves were knocked down.”12

			Duragraha and civility

			A Gita-inspired restriction of the gulf between us and them, between protestors such as those at Dharasana and the police who subjected them to violence, shaped Gandhi’s understanding of satyagraha and of civil disobedience in another, and important, way. It led him to place civility at the heart of his concept of civil disobedience. Summing up the experience of the unsuccessful attempt to stage mass civil disobedience in Kheda back in 1919, Gandhi remarked about his untrained supporters: “it seemed well nigh impossible to make them realize the duty of combining civility with fearlessness. Once they had shed their fear of the officials, how could they be stopped from returning their insults? And yet if they resorted to incivility it would spoil their Satyagraha, like a drop of arsenic in milk. I realized later that they had less fully learned the lesson of civility than I had expected.”13 And here we need not agree with his strategic assessment in order to recognize and endorse the key move that Gandhi makes by associating “civil disobedience” and “civility.”

			There are various ways in which the “civil” component of “civil disobedience” may be understood: as protest by the civilian population, as protest that involves offences under civil rather than criminal law, or as protest by members of civil society. But instead of emphasizing these rival conceptions, Gandhi places civility at the heart of civil disobedience and of satyagraha more generally. His approach may therefore be described as civility-focused. “Experience has taught me that civility is the most difficult part of Satyagraha. Civility does not mean here the mere outward gentleness of speech cultivated for the occasion, but an inborn gentleness and desire to do the opponent good. These should show themselves in every act of a Satyagrahi.”14 This particular passage seems to indicate a refusal to reduce civility to manners and thereby to an elite conception of genteel behavior which distinguishes those who belong from those who are outsiders. Something other and more is required. But we may worry about how much more. At times, as in the above passage, Gandhi veers towards a requirement that the satyagrahi acts out of a special virtue of civility. And here it may be appreciated that while civility as compliance with civil norms need not reach deeply into our character, civility as a special kind of virtue must contrastingly call upon who we are at a deep level of our being. At times he endorses the more demanding conception, especially when he links civility to other virtues such as humility: “Civility and humility are expressions of the spirit of non-violence while incivility and insolence indicates the spirit of violence. A non-co-operator, therefore, ought never to be uncivil. However, the most persistent charge levelled against non-co-operators is that they lack manners and are insolent, and the charge has much substance in it.”15 And more explicitly: “the non-violent non-co-operator should regard civility as a distinct virtue and try to cultivate it.”16

			At the same time, there is a concessionary realism about the former claim, a recognition that engaging in protest may be an opportunity for spiritual growth but that it does not always or automatically change the satyagrahi or dissident for the better, an acknowledgement that the egocentricity which is active in everyday life may simply be transferred over into a different context when political agents pursue some worthwhile goal. It is also noteworthy that the claims made about civility in these passages are formulated as restrictions upon non-cooperation rather than civil disobedience. This is a further contrast that, over time, became a firmed-up feature of Gandhi’s account of satyagraha, although the latter was never reduced to their combination.

			Overall, there are ambiguities and shifts of emphasis in Gandhi’s political thought but it seems clear that satyagraha was conceived of as protest that was guided by an affirmation of ahimsa, by a determination to avoid harm. More strongly, satyagraha in whichever branch (such as civil disobedience or non-cooperation) was repeatedly presented by Gandhi as the force of love, truth and dharma (or duty) and as protest that required civility either in the strict sense of acting out of a special virtue, or in the broader sense that involved acting in conformity with various norms of a more significant sort than those which govern mere politeness. This is a far clearer conception of satyagraha than Godse was ready to acknowledge.

			But beyond this set of commitments, Gandhi’s appeals to satyagraha do vary greatly. At times his journalistic writings present a fairly restrictive conception of what satyagraha involves, but his autobiography presents a more extended conception in which even petitioning can be an instance of satyagraha, and so too can Gandhi’s standing firm in a domestic dispute with his wife, an action which is classified, oddly but with the utmost seriousness, as an instance of “domestic satyagraha.”17 Even with these ambiguities, we may still say that Gandhi understood satyagraha as part of a binary contrast with duragraha which involved incivility or worse, the readiness to employ violent force and the readiness to do so out of anger and weakness. In some ways, this satyagraha/duragraha contrast also seems to be more restrictive than the Tolstoyan contrast between the “law of love” and the “law of violence.” It seems more restrictive because various kinds of non-violent action will also qualify as duragraha. In particular, Gandhi denounces acting out of anger. This is problematic given that episodes of anger (unlike hatred) may be consistent with love. Moreover, the renunciation of anger, if understood literally, is a spiritual commitment of a sort that may be incompatible with any plausible account of dissenting political practice. In the midst of protest, we cannot all be saints.

			Anger is, admittedly, a dangerous emotion. Terrible things are done in anger. But there is a case for saying that anger is not merely excusable but a political necessary, for two rather different reasons. Firstly, anger gets things done. It is an effective motivating force in a way that few other things are. More pragmatically, it is difficult to envisage any protest against serious injustice that fails to tap into anger. In recent times, popular anger has been directed against bankers and politicians, although perhaps more so the former than the latter. Without such anger, it is unlikely that Occupy Wall Street, or the Occupy Movement in general, would have come into existence. When faced with the moneychangers in the temple, we may feel that, for once, Jesus got things right. Secondly, anger may itself be an ethico-political requirement. It may be an integral part of what it takes to see a situation in the right way. Does the person who stands without anger in front of Auschwitz see all that there is to be seen? Considerations of this sort may lead us to accept that feeling angry at the right time, to the right degree and with regard to the right objects is sometimes the best and most attentive way to respond. This may make us uneasy about any attempt to situate anger exclusively on the duragraha side of the satyagraha/duragraha divide, if indeed that was what Gandhi was trying to do.

			At times, this does seems to be precisely the move that he was trying to make. His journalistic writings repeatedly present the suffragette movement, after its militant turn towards property destruction, as an exemplar of duragraha and of mere “passive resistance” which is not, in this context, meant as a compliment. It is a Tolstoyan term that Gandhi briefly endorsed but then dropped, during his agitation in South Africa, because it was “too narrowly construed” and because he was concerned “that it was supposed to be a weapon of the weak, that it would be characterized by hatred, and that it could finally manifest itself as violence.”18 As such, it matched up accurately with the angry British suffragette’s duragraha which is again taken by Gandhi to be “a weapon of the weak.”19

			Against this, we may wonder about the idea that the anger and the anger-motivated actions of the militant suffragettes was, in any troubling sense, a matter of real weakness rather than strategic reorientation. Gandhi does not claim, as he might, that their actions (property damage for the most part) involved violence (a concept that he reserves primarily for harm to persons). His criticism is, rather, that they acted out of a lack of strength. They were, unlike the suffragette movement as a whole up to 1905, duragrahis who were ready for violence even when they did not actually engage in the latter. But whatever we may, in retrospect, make of the determination of the suffragettes to smash windows and, more sporadically, to set fire to buildings, this classification seems implausible. After all, it was precisely such actions that helped to shatter the stereotype of women as weak and helpless. Gandhi’s analysis seems rather to re-inscribe them within a narrative of weakness, and perhaps also of feminine weakness by contrast with the genuine manliness that he, like Thoreau, considered to be praiseworthy.20 His account of duragraha may seem to be, for this reason, both mistaken and politically suspect if not straightforwardly implicated in gender bias.

			Even so, there remains something insightful about Gandhi’s recognition, along with Tolstoy and Thoreau, that protest and personal life cannot be entirely kept apart. The virtues that Gandhi (sometimes) demands of the satyagrahi do not belong to partitioned areas of our being. They involve complex patterns of responsiveness that carry over from situation to situation. Because of this, the commitment to the idea of the satyagrahi as a virtuous agent provides an efficient way to exclude the possibility of civil disobedience by fundamentally incivil agents whose incivility involves their pursuing a fundamentally incivil agenda. But inconveniently, the binary satyagraha/duragraha contrast may also rule out too much, especially if the former requires not just civility but a virtue of civility. Must we really examine the character of ordinary agents who, we are satisfied, are not hate-filled, before determining whether or not their actions can constitute civil disobedience? If we must do this, few or no protests may qualify. Many of the protests that Gandhi himself led may be ruled out. The experience on the ground may frequently have been more akin to the failure in Kheda than the success at Dharasana.

			Gandhi’s call for satyagraha is perhaps best understood as an appeal to the need for exceptional and inspiring political agency on the part of at least some agents. Understood otherwise, as a way to contextualize civil disobedience within an overall spiritualized conception of personal and political struggle, it is problematic. Making spiritualized political agency a requirement for civil disobedience involves a lack of tolerance for ordinary, flawed human agents, for people like us. Nonetheless, Gandhi’s tendency towards an idealization of the protesting agent shows sensitivity to the consideration that unless some restrictions are brought into play, the very idea of protest with a special standing will be difficult to defend.

		

	
		
			CHAPTER NINE

			King, pragmatism, and principle

			Gandhi’s moral-psychological legacy

			As with Tolstoy, Gandhi’s approach to protest involved an overt politicization of love, an attitude towards opponents and state-personnel as deluded with regard to the truth but ultimately as fellow humans who were just as worthy of care as any protester. Gandhi’s belief, or at least his stated hope, was that love, if not exactly requited, would also not be ignored. “The hardest ‘fibre’ must melt in the fire of love.”1 As with Tolstoy, the love in question was agape (latinised as “caritas”), the love required by St Paul, albeit with an additional claimed sourcing from the Bhahavad Gita. “In its most positive form, ahimsa means the largest love, the greatest charity. If I am a follower of ahimsa, I must love my enemy.”2 As in St Paul, such love was required by a single God, the single God of Gandhi’s reworked, more or less monotheistic variant of Hinduism.

			Fixed in position as an overtly religious commitment, this requirement for a love of enemies may seem excessive, as it did with Tolstoy, or perhaps even irrelevant to those who do not commit to a similar, religiously inspired set of beliefs. As a less dismissive response, we might see it as an integral part of a rudimentary moral psychology which may survive translation into more secular terms. It can provide a plausible answer to the difficulties involved in denouncing anger while accepting that anger may be a key motivation of political agents. Such anger is not, therefore, to be directly eliminated but channelled and transformed into something other and better. The negative emotion is to be converted into a positive. This is not only a moral psychology but a moral psychology of a special sort. It is strikingly Freudian rather than strictly Pauline. But Freud’s account of our inner being has its own roots in a channelling metaphor which may be found in Plato: eros, an ambiguous psychological power for good or bad, originates in the basement of the soul but may be elevated and redirected as a driving force of virtue. Freud was never so optimistic. His appropriately “cathected” psychological energy of libido promised only the management of neurosis. It originated in the soul’s basement and pretty much stayed there. Nonetheless, the shared theme across these varying articulations of inner psychological fluidity is one of personal transformation. “Civil disobedience is a sovereign method of transmuting this undisciplined life-destroying latent energy into disciplined life-saving energy whose use ensures absolute success.”3

			For Gandhi, undisciplined life-destroying energy was to be sublimated into love. So far we are with Freud and Plato. But, more specifically, it was to be changed into the sort of love that Christians and to some extent the Torah advocate in relation to neighbors. This puts us into the territory of the agape of St Paul: we must have faith, hope and love, and the greatest of these is love. But we may wonder both about the plausibility of the channelling metaphor and about how complete any transformation of base energy could ever be. While the metaphor has been much criticized as somewhat too hydraulic, and as presupposing a fictional stability in our motivational resources, there may be something to it. Displacement is a real phenomenon. Shifts in attention take place and with a change of object there is sometimes a change of attitude. Understood as a limited insight, the Platonic metaphor need not lead us astray. The harder of the two problems here may involve making sense of the change from anger to love. If the metaphor is appropriate then such a transformation is a theoretical possibility. But this alone is not enough to make it an easy or likely outcome. Even the best of us may remain egocentric creatures with our energies focused upon the self. This may not change as a result of political activism. And it may be incrementally harder for a large body of people to undergo transformation than it is for an individual, unless the political movement in which they participate provides the support of a loving culture which aids their individual efforts. This may rarely be the case, if ever. Many of us may not like the person that we become when we engage single-mindedly in political activism.

			Granting that there is some insight to the metaphors of channelling and transformation, it might still be unclear exactly who Gandhi’s transformed and loving agents were supposed to be: the leaders of the satyagraha movement, the specially trained civil disobedients, or the mass of grass-roots activists and supporters? The latter could rarely be accused of a loving attitude. In the case of India, the communal violence which occurred upon partition suggests that any apparent large-scale movement towards love by the population as a whole was superficial. Minimally, it is tempting to say that for satyagraha to occur, only the leadership and the specially trained satyagrahis were required by Gandhi to take steps towards the transformation of anger into love. But while love on the part of satyagrahis might be used to disarm and to help persuade political opponents by appealing to what is best in them, Gandhi made it clear that satyagraha, understood as the force of love, involved more than persuasion. It was not mere supplication, not even polite supplication. “It is not a matter of carrying conviction by argument. The matter resolves itself into one of matching forces.”4 Force cannot be reduced to communication although an element of the latter might still be involved. Rather, satyagraha was supposed to co-operate with what was best in opponents in order to coerce what was worst. Effort was involved: “When love is bestowed on the so-called enemy, it is tested, it becomes a virtue and requires an effort, and hence is an act of manliness and real bravery.”5

			Here we may be uneasy about Gandhi’s echoing of Thoreau on the subject of manliness (especially in the light of his attitude towards the militant suffragettes as weak). Beyond being forceful and manly, satyagraha was nonetheless still civil in a variety of senses, and for Gandhi this did mean that it had to be public: “Disobedience to be civil has to be open and non-violent.”6 Similarly, in another passage which speaks of civility: “The law-breaker breaks the law surreptitiously and tries to avoid the penalty; not so the civil resister.”7 This insistence upon openness, and the appeal to the good inside the immediately confronted political opponent, differs significantly from the more one-directional and not necessarily requited appeal to love that we encounter in Tolstoy. For the latter, loving enemies was an imitatio Christi, a way of walking the truly Christian path irrespective of the chaos that might ensue. For Gandhi, by contrast, something in political opponents had to answer to civility and love. This made the sacrifice of the satyagrahi, even the sacrifice of life, worthwhile. “He disobeys the ruler’s orders and his laws in a civil manner and willingly submits to the penalties of such disobedience, for instance imprisonment and gallows.”8 Stripped of a certain romantic appeal, this looks suspiciously like a conflation of political responsibility and fanaticism. It is tempting when faced with passages like this to wonder if Gandhi was occasionally carried away by winged words. But it is difficult to overlook the fact that many activists were killed during the agitation for independence, even at the culmination of the otherwise peaceful Salt March, when supporters were brutally clubbed and did not respond in anger. There was a match between the political rhetoric and real danger.

			Such a conception of the task that faced the truest of satyagrahis also presupposed demandingness to the point of sacrificial leadership, a model which (again) is by no means alien to Christian modes of political thought. Perhaps we may be inclined to say that, even with its fanatical overtones, this was the right conception of protest for the time and for the circumstances in question. Perhaps we may even say that disparate mass movements, with all sorts of internal tensions and a varying record of success were, on several occasions during the twentieth century, united to an unusual degree by figures who, like Gandhi, appeared to stand head and shoulders above the fray while often, in point of fact, being prepared to take a stand on factional disputes. Here, I am thinking also of Martin Luther King and, closer to our own time, Nelson Mandela and even to some extent the Dalai Lama. Their authority has stretched far beyond anything that is customarily associated with political leadership. It is the authority of political figures who are not to be regarded as mere politicians. Individuals of this standing are often expected to comment in a deep way upon the human condition in addition to providing notes about political strategy. As an instance of such a politicized moral and spiritual leader, Gandhi may have denied any claims of personal sainthood, but his conception of the satyagrahi, at least on the strongest formulations of the latter, was not so much an ordinary activist ideal but a model for saintly leadership, one that may perhaps occasionally be embodied by a very few great souls and which may inspire but is nonetheless unlikely to match up well with the more mixed psychological makeup of ground-level political activism.

			Provocation and love

			Even so, it is tempting to regard Gandhi as the major theorist of civil disobedience and King as an important political figure who applied the approach extremely well, but at a conceptual level added only footnotes. This is a temptation that we have good reasons to resist. King came to understand the tensions inside Gandhi’s thought and came to recognize that while an individual, a political leader such as himself, could (in various respects) emulate Gandhi’s ideal, a mass movement could not do so. A realization of this is evident in King’s pragmatic qualification of situating love for enemies at the heart of political strategy.

			It is well known that when a local boycott of the segregated bus system in Montgomery, Alabama catapulted King to national notoriety in late 1955 and early 1956, his understanding of Gandhi’s doctrine of non-violence was fairly sketchy. Bayard Rustin, the well-known New York pacifist who had a genuine and deep grasp of satyagraha, was more than a little shocked when he arrived in Montgomery to help out and found that King, like other leading Montgomery activists, followed standard practice in the South and kept a loaded firearm within easy access.9 This is slightly at odds with the familiar story which leads on from the start of the Montgomery campaign, through the bombing of King’s house in January 1956, and his subsequent, impressive, dignified and impromptu call for non-violence at the site of the wreckage: “I want you to love our enemies, if I am stopped, our work will not stop.”10 This familiar story also fixes King’s thought more or less permanently in that opening episode of his political life when a generalized love of enemies seemed both possible and practical. It is certainly a theme which occupies a prominent place in Stride Toward Freedom (1958), his semi-autobiographical account of the Montgomery campaign: “To meet hate with hate would do nothing but intensify the existence of evil in the universe. Hate begets hate; violence begets violence; toughness begets a greater toughness. We must meet the forces of hate with the power of our love; we must meet physical force with soul force.”11

			However, there were a number of political realities which led King to steadily qualify this approach. With the expansion of white car ownership during the post-war boom the Montgomery bus service which formed the focal point for the 1955–6 boycott was financially dependent upon black customers. By withdrawing their fares, the campaign (which did not even call for full desegregation) could exercise real economic muscle over a specific issue. An economically well-placed mass campaign of the politically disenfranchised could secure demands which were then conceded more or less without a struggle in a number of other Southern states. Montgomery presented an inspiring picture of a non-violent movement which refused to be provoked by a racist backlash, and which apparently won out by virtue of the momentum of its moral force, albeit with a little help from friends in the North. The image of love disarming and conquering all did not seem radically out of place. But upon closer examination matters were never quite so simple. There was little indication that locally, or in the South as a whole, the campaign had managed either to undermine racism or to transform enemies into allies. Rather, it set a pattern that was to be repeated in a series of specially targeted Southern cities over the following decade, a pattern of provocative action and excessive response. The strategy was to bring racism out into the open: “we will not let [white men] use their clubs upon us in dark corners. We are going to make them do it in the glaring light of television.”12 However, in the American South during the 1960s bodily sacrifice to expose racism was not aimed at winning over racist enemies but aimed at pressurizing Northern liberals and the federal government to force through legislation and then (up to a point) enforce compliance with the legislation. This was the dominant strategy of the Civil Rights Movement from at least 1961, when desegregated “Freedom Rides” passed through the racist heartlands of the South with a deliberate view towards getting activists beaten up in front of the cameras. James Farmer, one of the principal architects of the campaign, summed up the policy: “We felt we could count on the racists to create a crisis so that the federal government would be compelled to enforce the law.”13

			Disastrously for King’s reputation among activists who were putting their lives on the line, he initially refused to participate in the Freedom Rides because they seemed to be taking provocation too far. The whole point of sending desegregated buses into notorious racist hotspots was not just to accept provocation as the price of protest, but to use provocation in a quite deliberated manner. King’s tactical mistake was then exacerbated by a failed campaign in Albany the following year when he felt forced to breached the “Jail, Not Bail” policy that militant activists favored. He had good reason to do so. A leading civil rights figure had a psychological meltdown in the cells and King reasonably felt that he had to get him out at all costs, without damage to the man or to the reputation of the movement. Without the facts being known, it appeared to militant activists simply as another case of King backing down.

			To make his situation even less tenable, while King was the public face of the Civil Rights Movement, the figure most hated by racists in the South and best known in the North, the organization that was built around him in the aftermath of Montgomery, the Southern Christian Leadership Conference, was radical compared to the overly cautious National Association for the Advancement of Colored People, but by contrast with rival and often more militant civil rights groups it was often less effective at establishing a stable network of activists. This placed King in the midst of an ongoing struggle to avoid marginalization. Like Gandhi, he was criticized for being too ready to retreat. Because of these factors, he was simply not in a position to reshape the movement in order to win over the hearts and minds of Southern whites through love. As provocation produced both casualties (including the deaths of a number of activists) and positive results, he was increasingly disinclined to make any such move.

			The Letter from a Birmingham Jail

			What emerged out of King’s recognition of the practicalities of providing spiritual and political guidance to a mass movement that he could influence but not control (a movement which was, moreover, largely motivated by anger) was a growing alignment with Gandhi’s attitude towards the sacrificial demandingness of leadership. However, King’s leadership was increasingly de-coupled from activist practice which was, at best, largely but not exclusively non-violent, and rarely non-violent as a point of principle. In September 1962, with remarkable composure, King allowed himself to be assaulted by a member of the American Nazi Party after a speech at the SCLC convention, without even making an attempt to block the repeated blows. But only two months previously, at the end of a failed campaign in Albany, bottles and bricks had been thrown at the police. “Did you see them “non-violent” rocks?” the local police chief quipped to reporters.14

			The comment was a little unfair. Suggestions were also made that the trouble was caused by onlookers rather than core activists. But the reaction at Albany was not too far from the reaction of core activists a couple of years further down the line. But unlike Gandhi, King was unwilling, and arguably unable, to suspend civil disobedience for a decade until the situation calmed down. In various other respects circumstances were different from those in India during the 1920s. The movement for which King provided a convenient figurehead was always a coalition of separate organizations, not all of whom shared the vision set out by King during and after the Montgomery boycott. Unlike the Congress Party (riven though it was by factionalism), the Civil Rights Movement had no central leadership to start and stop the protests. When one group held back, others were reader to secure advantage by taking their place. Moreover, the most dynamic of the rival organizations, the Student Nonviolent Coordinating Committee (SNCC, pronounced “snick”), was an absolutely indispensible ally for King, but qualified its commitment to non-violence at an early point in time.

			Yet King’s determination, as late as the summer of 1963, to hold onto a revised account of the vision of Montgomery, with a clear non-violent commitment, and some place for a Christian conception of love, is made clear in the text for which he is best known, the Letter from a Birmingham Jail (1963). Written following his arrest for the violation of a court order against demonstrations, it presents a revised and more articulate version of the approach set out five years earlier in Stride Towards Freedom. In the Letter, King writes of non-violent protestors “willingly going to jail for conscience’s sake.”15 Unlike Gandhi, who did not abandon appeals to conscience but tended to sideline them, King’s Letter reverts to the Thoreau and Tolstoy position by placing conscience at the heart of dissent, albeit with a new twist, an agreement with Gandhi’s insistence upon the legitimacy of the judicial order. “I submit that an individual who breaks a law that conscience tells him is unjust, and who willingly accepts the penalty of imprisonment in order to arouse the conscience of the community over its injustice, is in reality expressing the highest respect for law.”16

			There is a clear attempt here to get the protestor back into a dialogue with the conscience of others, in this instance the same community that is guilty of injustice. But it is not made clear whether the community in question is one which tolerates injustice (in the manner of Northern liberals) or one which practices injustice (Southern police, shops, employers and legislators). Nonetheless, he does seem to suggest that in some sense the conscience of the protestor addresses and confronts the conscience of those who are, knowingly or otherwise, at fault. This is an account of dissent (interchangeably referred to as “direct action” and “civil disobedience”) which is partly about communication. “We had no alternative except to prepare for direct action, whereby we would present our very bodies as a means of laying our case before the conscience of the local and the national community.”17 The presentation here of the bruised and beaten body as evidence is again strikingly Christian in its overtones, an open showing of wounds that might convince even the most skeptical.

			And when King’s Letter goes on to make claims that seem strictly false, in particular claims about having no alternative or about the inevitability of protests that, in point of fact, took a good deal of hard organizing to bring about, he is not simply excusing protesters for increasing tensions. (Perhaps he is doing that but not only that.) He bluntly accepts that the activities of protestors are provocative and do raise tensions of a creative sort. “I have earnestly opposed violent tension, but there is a type of constructive, nonviolent tension which is necessary for growth.”18 Here the growth is not simply that of the community at large but, as with Gandhi, Tolstoy and Thoreau, it is the growth of the protestors themselves. King’s Letter endorses the familiar claim that protest is connected to an improvement in the moral agency of the protestor. Direct action in some way contributes to “self purification.”19

			This emphasis upon personal spiritual pilgrimage and inevitability is combined by King with a rudimentary moral psychology that is, in its key features, strongly reminiscent of Gandhi and of the Freud-Plato tradition of thought about inner therapeutic transformation. King compares racism and injustice to a form of sickness, and more specifically to a malignant psychological disorder that affects society as a whole. Like Gandhi, although far more insistently, he appeals to the Freudian idea of the channelling and transformation of anger, with repression in the individual treated as a model for oppression throughout society as a whole. This is taken to justify perseverance rather than cooling off and the calming-down of tensions. The moral psychology is much the same as Gandhi’s but the political conclusions are significantly different: curtailment of activism under conditions of high pressure will amount simply to repression and lead to further neurosis. An outlet must instead be found. “Oppressed people cannot remain oppressed forever. The yearning for freedom eventually manifests itself, and that is what has happened to the American Negro … Consciously or unconsciously, he has been caught up by the Zeitgeist.”20 In more explicitly Freudian terms, “The Negro has many pent up resentments and latent frustrations, and he must release them. So let him march, let him make prayer pilgrimages to the city hall; let him go on freedom rides—and try to understand why he must do so.”21 Again, there is a suggestion that this pent-up frustration will inevitably find some channel, if not a broadly non-violent one then an outlet of an altogether more threatening sort. What King appeals to is what Gandhi could never quite accept, a need to acknowledge and accept the rough edges and imperfections of the movement. As he would point out later in the same year, in an optimistic defense of a potentially confrontational march on Washington, the US “is in the midst of a social revolution, and no social revolution can be neat and tidy at every point.”22

			When he goes on to write in the Letter about the “bitterness and hatred” that is “expressed in the various black nationalist groups that are springing up across the nation” as a rival to non-violent protest, he is not only addressing his own supporters and those who feel the pull of a more militant form of protest.23 He is again addressing deep fears on the part of the opponents of reform, and suggesting that, in a sense, only his favored kind of disciplined protest and orderly legal change can prevent a more dreadful and disturbed outbreak. “In no way do I advocate evading or defying the law, as would the rabid segregationist. That would lead to anarchy. One who breaks an unjust law must do so openly, lovingly, and with a willingness to accept the penalty.”24

			Non-violent protest, of the relevant sort, offers opponents a way out, an escape route with the least damage, and it offers the possibility of an ultimate reconciliation, an offer that King reinforces by patriotic appeals that join oppressor and oppressed in a shared nationalism that would have disappointed, but perhaps not surprised, Tolstoy. “We will reach the goal of freedom in Birmingham and all over the nation, because the goal of America is freedom. Abused and scorned though we may be, our destiny is tied up with America’s destiny.”25

			The overall position is strongly influenced by Gandhi’s approach but never quite reduces to the latter. King also makes a distinctive contribution on the position of civil disobedience in relation to the law. (And he does write of “civil disobedience” in this particular context, rather than “nonviolent direct action.”) Because federal law could be appealed to against the local segregationist statutes that existed across the American South, King’s Letter claims that the unjust statutes of the Southern states are not truly laws. He appeals to the idea that they are unconstitutional. But he also appeals to the natural law tradition which regards any unjust statutes as lacking in the full authority of law.26

			Stirring though the Letter is, at the time it expressed the torn nature of King’s position. On the one hand, it showed a continuing commitment to the vision of Montgomery and love for the racists who killed, bombed and assaulted King’s flock. On the other hand, it was consistent with the more practical strategic orientation which looked outside of the South, for a resolution of the strife and for an enforcement of justice. Of the two approaches, even King came to acknowledge the latter as the one which did most of the work. After Birmingham, although retaining the spiritual requirement that he, as a Christian, must continue trying to love his enemies and must promote such love among others, King came to acknowledge that this was neither a good description of the attitude of activists nor a plausible political requirement. What drove the movement on the ground was an untransformed anger that could not reasonably be described as anything else. Within months of the Letter, King was driven to cast doubt upon Christian love as an effective political strategy. “The Negro in the south can now be nonviolent as a stratagem, but he can’t include loving the white man.” Rather than being a principled expression of Christian love, “Nonviolence has become a military tactical approach.”27

			At the time, this was not a definitive statement. King never abandoned the idea that in some way love must be kept in the picture and that where possible it was to be encouraged. As late as his December 1967 Christmas sermon on peace, King returned to the spiritual theme that we must love all men, not because we like them but because God loves them. “Bomb our homes and threaten our children, and, as difficult as it is, we will still love you.”28 But it was a strained message that was aimed not at the activist qua activist, but at the congregation member qua Christian. The fact that the two groupings could sometimes overlap did nothing to lessen a sense of realism about the curtailed options for effective political practice by comparison with the wider range of options which remained open to the dedicated individual who was intent upon pursuing a personal politico-spiritual pilgrimage. When published the following year, after King’s assassination, the sermon appeared in a short volume of essays The Trumpet of Conscience (1968) whose predominant theme was that even the violence which had erupted in the ghettos of the North in 1967 contained the seed of non-violence, the evidence being that (on the part of the rioters if not the police) the violence was mainly restricted to the destruction of property. “Those people wanted the experience of taking, of redressing the power imbalance that property represents. Possession, afterward, was secondary.”29 By this point, the ideal of anger transformed into love, and of a fusion between personal spiritual growth and political action, could only be sustained by individuals. It had ceased to be a plausible characterization of the Civil Rights Movement as a whole.

		

	
		
			CHAPTER TEN

			Defending the environment

			Gandhi believed that the conscience of the satyagrahi spoke to that of the political opponent and did so in a loving manner. Such love drew upon a deep spiritual capacity which could not go unanswered, it called to the best part of the political opponent and assisted the latter in the task of disciplining and mastering their darker and unjust impulses. These are the background commitments which helped to foster the idea that civil disobedience was, at least in part, a form of address, an idea that began to emerge in both Gandhi and King. But it is instructive that this background was set aside when civil disobedience was reinterpreted in the light of the communication thesis. It was set aside for the very good reason that a successful dialogue between one conscience and another was something of a rare occurrence. As Martin Luther King came to acknowledge, a loving address was not always a viable option.

			Thoreau and Tolstoy had already reached that same position somewhat earlier and for a different reason: agents tied to injustice and to the State can be radically compromised with regard to their capacity for conscientious response. Thoreau and Tolstoy’s shared skepticism about the enforcers of injustice places their respective approaches firmly in line with the contemporary activist view which is dubious about the merits of appealing to the conscience of elites. Nonetheless, civil disobedience along the lines proposed by Thoreau (without any talk of love), or action in line with Tolstoy’s law of love, can remain conscientious in the more straightforward sense that it expresses and is guided by the conscience of the morally informed law-breaker.

			Thoreau, Tolstoy and King may have the better case. Gandhi’s beautiful and inspiring picture of one heart lovingly contacting and melting another may well be an ideal which is rarely realized. As a political strategy it may be doomed to fail more often than it succeeds. Given this, it is ungenerous to hold that civil disobedience requires such a spiritually admirable but politically flawed approach, or some variant of it. But without the inspiring background picture of a loving dialogue, what is there left to underpin the communication thesis? I want to suggest that what remains are two problematic options. The first option is a background commitment to the view that civil disobedience ought to be modelled upon its indirect instances, which obviously are about communication. As Jennifer Welchman noted some years ago, this move involves an arbitrary prioritization for which there are explanatory reasons (we know how it came to seem attractive, protest around 1970 was primarily symbolic and indirect) but no justificatory reasons.1 And such an arbitrary prioritization also runs counter to King’s treatment of “civil disobedience” and “direct action” as, in many contexts, synonymous.2

			The second option involves holding that non-communicative acts are in some way intrinsically suspect. This is an option which does not withstand scrutiny. Almost anything that we do can be regarded as communicative in some respects, given that we are after all social animals and continually send cues and discreet reminders to others. But most of our daily actions, from getting up in the morning to settling down in our beds at night, have little to do with communication in any more robust sense. Such acts are also in no way sinister, merely because they are not (or not primarily) a way of engaging in dialogue. Only some non-communicative acts are, from the outset, morally compromised, acts such as deliberately ignoring others, refusing to return their greetings, pretending that to all intents and purposes they are not there.

			On the account presented so far, civility is more basic to civil disobedience than either communication or love. That an action is communicative (in the right way) or in some sense loving may enhance its claim to be an instance of civil disobedience, but neither are necessary requirements. In order to be plausible, however, a claim of civil disobedience must ordinarily be made with regard to actions of dissent that comply with our minimal civil norms. The norms in question are those which concern the avoidance of violence and threats, the recognition of others, the avoidance of acts (including speech acts) that are expressive of hate, and the avoidance of reckless endangerment. Civil disobedients are, to their opponents, a moral and political threat, but they do not pose an immediate physical danger. Civil disobedience may, of course, contribute to a wider wave of political unrest and hence (as Thoreau, Tolstoy, Gandhi and King all recognized and accepted) it may contribute to the emergence of a situation in which political opponents do come to face physical danger, but that is rather a different matter.

			This civility-focused account does not seek to be a faithful exploration of a fixed and stable concept because, as already stated (and emphasized), there is no such concept; “civil disobedience” has never been used to refer to just one thing. Nonetheless, each component is well-rooted in the tradition of Thoreau, Tolstoy, Gandhi and King. Even so, the account may still seem too permissive. It allows for grey areas, actions whose standing remains an open question. When asked “does this count as civil disobedience?” this civility-focused approach will allow that the answer may sometimes remain unclear even when we are given an adequate overview of the relevant facts. However, it is not obvious why this should be more disturbing than the indeterminacy of the law itself on a variety of matters.3 A focus upon civility does not allow us to say that “anything goes.” In other words, it is disciplined. It permits inclusions (protests against abortion and in support of fox hunting) where there is no just cause, and it permits exclusions which are not motivated by political hostility. Instances of protest that are recognized to have just cause may fail to count as civil disobedience because they violate one or more of the relevant civil norms. The examination of ecological protest that follows will provide an example of such exclusion; in the process it will give at least some support to the view that a civility-focused account can be sufficiently constraining, even though it shifts the point at which we may wish to draw the line between what can count as civil disobedience and what must fail to do so.

			Ecodefense, and obstruction

			Ecodefense, as it is generally spoken of, involves actions that are illegal or which may at least be cited as a justification for arrest. The relevant actions seek to protect the environment or, less anthropocentrically, to protect the Earth, particular ecosystems within it and various living things in a natural setting. (On some construal of the concept of the natural.) While skirting with illegality, ecodefense may nonetheless take the form of symbolic protest. An iconic example would be the protest staged at Glen Canyon Dam in March 1981 by Earth First! This recently formed organization draped a long roll of black plastic sheeting down the face of the dam in order to simulate a crack which they hoped would one day appear, breaking the dam and allowing the Colorado River once more to flow freely. The action quickly drew the attention of the authorities.4

			Another well-known form of ecodefense is physical obstruction or blockade, usually at some proposed site for environmental development or at the offices of corporations or government agencies. A contemporary example of such obstruction is the Greenpeace blockade at the offices of the Quebec Ministry of Natural Resources in July 2009. Greenpeace was protesting about a lack of protection for the boreal forest, the taiga that covers around 58 per cent of Canada’s land mass. Given the extent of the taiga, and of logging within it, protest at a handful of actual sites of damage could be ineffective. Greenpeace judged (perhaps rightly) that the targeting of a government building would be a better option. A team of eight activists chained themselves to the front doors of the building at around 5a.m. when they could be sure of undisturbed access. When they were finally removed, shortly after lunchtime, a second team chained themselves in position at the entrance to the car park.

			Obstruction of this sort may not require military precision but in this instance it was well planned and efficiently executed. Such action invites arrest but can be more effective, more disruptive, if arrest is postponed by chaining together or by “locking on.” The standard method for doing so is for the protestor to lock themselves to an already secure point or to another protestor (sometimes both). For either purpose, lengths of tubing also known as “sleeping dragons” can be used. Protestors lock their arms together inside the tubes or else they lock on to a fixed bar which has been set securely in place across the interior of the tube. The tubing makes the locking point inaccessible from the outside although the vital joining link between protestor and bar, or protestor and protestor, may only be a climbing clip. This allows for quick release in case of emergency. And emergencies do arise. When used in urban areas, chaining together in a large group can make removal difficult. When used in woodland areas, away from film crews and prying public eyes, the same tactic can risk close-range pepper spraying. This will invariably force protestors to self-release.5 The use of pepper spray in North America is a familiar practice although it is not entirely obvious that it is less traumatic than waterboarding (a favored technique for interrogating terrorist suspects).

			While it does not involve direct action at the point of environmental harm, the obstruction of offices need not be deemed pointless or ineffective. There is at least a patchy track record of partial success in delaying or altering the course of development. The Quebec protest did result in a meeting with a government minister and arguably it contributed to the securing, a year later, of a controversial agreement between Greenpeace, various other environmentalist groupings and the logging companies. Under the agreement there would be a moratorium on logging in 28 million hectares out of a total 72 million hectares of forest, in return for an end to protests and boycott campaigns. Greenpeace were upbeat about the outcome: “As a result, the forest industry in Canada will be stronger, forest communities will have a better economic future and Canadian forest products will have a stronger position in global markets.”6 This is not a view (or a goal) that all activists share. It goes some way towards explaining why Greenpeace has increasingly been viewed as moderate by contrast with groupings such as Earth First! on land, and the Sea Shepherds offshore. Nonetheless, the agreement may be taken as evidence that, within limits, protest is not always a matter of indifference to ruling political parties (who have reputations and electoral majorities to maintain) or to logging companies (who depend to some extent upon political goodwill).

			More militant groupings than Greenpeace, groupings who operate free of the pressures associated with maintaining an international profile and complex lobbying structures, often tend to favor the occupation of threatened areas rather than publicity stunts or the inconveniencing of office staff. At any given time, there are usually a variety of eco-camps scattered across Europe and North America. At the time of writing, there is one in Humboldt County, California.7 Initial ground-level camping by protestors may be followed by “tree-sitting” on arboreal platforms built sufficiently high to be out of easy reach but under canopy level in order to provide some cover from the elements. Ground support can supply food and water while ropes and nets may be strung from tree to tree in order to facilitate above-ground movement and thereby impede any attempts at removal. As one tree is being cleared, protestors can switch to another.

			Less visibly, there is the option of underground tunnelling, which requires a cadre of experienced digger activists. For reasons of basic safety this is not an activity for the unsupervised and the uninitiated. Even in a well-built tunnel, air quality may quickly be compromised. To be an effective hazard to the introduction of heavy equipment, such tunnels may have to extend for tens of meters, in which case they will require shored-up walls and improvised secure points, “doors” which must be put in place to keep bailiffs and security guards out. Based upon past incidents, such as the use of tunnelling at Fairmile in Devon in 1997, this approach can stall woodland clearance. Tunnellers cannot easily be dislodged and any requirement to hire specialist removal personnel is likely to make the costs of eviction go significantly over-budget. The prospect of serious injury to protestors, should heavy machinery be introduced, carries with it the real likelihood of development being cancelled or at least delayed. In theory, matters may also become complicated if the tunnel entrance has been sited on nearby private land with the permission of a sympathetic landowner.8 Like tree-sitting, tunnelling is also a form of protest in which activists can risk more than their reputations and more than a court appearance or fine. Life, limb and physical safety may be at stake.

			The use of tunnelling at Fairmile remains the best-known UK case with activists attempting to block a new £65m dual carriageway. The media popularity of one of the tunnellers (‘Swampy’) was a source of mild unease given that it was out of keeping with the avoidance of charismatic leadership. However, the sympathetic media coverage received may be indicative of the fact that, in spite of the huge sums of money at stake, stubbornly obstructive protest may still win widespread passive support, even among individuals who are otherwise content to use roads irrespective of their history and environmental impact.

			Ecotage

			Attempts at the physical obstruction of woodland clearance by tree-sitting and by tunnelling contrast with a form of direct action known as “ecotage.” It is also known as “monkeywrenching” and alternately as “ecosabotage” or “pixie work.” By contrast with obstruction, which has a reasonably good track record of securing wider support, ecotage sits towards the more controversial end of ecodefense. But it comes with its own rationalizing history. Entering into deals in return for concessions, or in return for ministerial and government access, can be a tempting option for environmental pressure groups after long years out in the political wilderness. For some, the moderating of action and demands may seem to be an unavoidable price that must be paid in return for the political influence that can facilitate at least some movement towards strategic goals. But such a concessionary attitude (exemplified above by Greenpeace but also associated with Friends of the Earth) generates criticism and counter-currents within the ranks of activists who call for greater militancy. This is a process exemplified by the emergence of Earth First! in the United States in 1979. The organization was a response to what its founders regarded as a tired and ineffective mainstream ecology movement.

			In the early years, Earth First! had a number of impressive leading figures. It retained something close to a model of charismatic leadership under the influence of the prominent eco-activist Dave Foreman and the author Ed Abbey. Abbey’s cult novel The Monkey Wrench Gang (1975) had already outlined an even more militant version of the tactics that were eventually pursued by Earth First! The imagined tactics of the novel ranged from the destruction of billboards along the highway (“billboarding”) and the disabling of heavy machinery, through to the blowing-up of a railway track and bridge.9 In practice, the activities of Earth First! were far less dramatic, although the organization did eventually pull together some handy tips on a far wider range of possible acts, a periodically updated field manual entitled Ecodefense (1985). Dramatic actions of the sort that featured in Abbey’s book do, however, resemble the acts of larger-scale sabotage and arson that were carried out between 1997 and 2002 by a much smaller organization, the Earth Liberation Front (ELF). Unlike Earth First! it operated with a cell structure that is characteristic of underground political organizations. The operation of ELF thereby invited unwelcome comparisons with terrorist groupings. Key ELF personnel have also faced long prison sentences.

			However, even ELF has always maintained that it will not harm humans (or any other living creature) but will only damage property. The motivating rationale for the latter is economic leverage, a rationale which requires that the damage be larger in scale than anything practised by Earth First! activists. According to Lesley James Pickering, writing during his time as an ELF-linked publicist, “ELF exists to protect life on this planet. The choice to use economic sabotage is a very deliberate and purposeful strategy to target the real underlying threat to life: the quest for profit and power. The ELF does not engage in State-sanctioned tactics or those that physically harm people or life in general.”10 Even so, property-damaging ecotage of any sort has been labelled terrorism by a succession of US governments and has been the subject of a prominent congressional enquiry.11

			This attempt to associate ecotage with terrorism is something that we may be inclined to treat skeptically. The nature of terrorism is, after all, a matter of dispute but it is tempting to say that, whatever account we favor, there is no terrorism without terror. And while we may want to distinguish between the actions of ELF and those associated with larger groupings such as Earth First!, none of their activities are in any way related to deliberately harming or threatening to harm living creatures, humans included. The goal of those who practise ecotage is, rather, to inconvenience, to frustrate, to delay and (sometimes) to inflict significant financial burdens.

			It may also make sense to differentiate between those protests which sit towards the less controversial end of the spectrum of ecodefense (and which seem to qualify in a non-controversial way as civil disobedience) and those actions which involve ecotage and sit towards the more controversial end of ecodefense. The standing of the latter as civil disobedience is likely to be disputed.

			Tree-spiking

			That a particular instance of direct action involves a commitment to avoid violence may help to support any claim that it should be regarded as civil disobedience. Comprehensive openness and the public nature of the action may also enhance the case. However, as previously argued, it should not be seen as a necessary requirement that an instance of dissent should be in all respects public. More particularly, plausible claims of civil disobedience need not be restricted to strongly communicative acts. Civility need not be violated simply by carrying actions out in private or even under the cover of nightfall. It is mischievous rather than an act of hatred when someone attempts to frustrate the progress of workmen by doing little more than shifting surveyor’s pegs. The alternative labelling of “pixie work” (alternatively, in its verbal form, “pixying”) for such activities captures the sense that the ecotage in question involves no malevolence.

			However, the most iconic form of mischievous action is tree-spiking. This involves hammering nails at a downward angle into trees in order to make harvesting prohibitively expensive. When they make contact with a spike, saws can bounce back unpredictably, chains can break and, under the right circumstances, a spike may fly out like a bullet. Trees are not harmed by cautious spiking (at least they are not harmed as trees although they may be harmed as property) and areas that have been spiked will be flagged up by any competent spiker in order to make sure that no one gets hurt. Flagging up the presence of spikes shows a level of concern for others. But even when it is clearly indicated that a stand of trees has been spiked, harvesting may still go ahead. And this introduces a problem. Activists are not in a position to assume that logging companies will be deterred or honest with loggers. Nor are activists who spike in a position to ensure that sawmill employees will be informed of the danger. Although some activists may be tempted to claim that flagging up the presence of spikes is enough to shift moral responsibility onto others, it is not obvious that this is a plausible position. Such a view invites analogies with genuinely terroristic acts where notification clearly does not transfer responsibility. If I plant a bomb with a timer in a specific location but then inform the relevant authorities, I will still share moral culpability should they choose to ignore the warning or should they set it aside in the interests of securing political advantage. Furthermore, activists who spike will generally regard those who engage in logging as irresponsible agents, hence not the kind of agents who can be relied upon to diligently warn and inform.

			Spiking indiscriminately and low on a tree trunk (where the tree is cut in order to bring it down) involves a significantly greater possibility of harm to loggers than spiking high. “Because of this possibility,” states the Earth First! Field guide Ecodefense, “we do not recommend this type of spiking.”12 It recommends spiking several feet above the ground, and well above the level where a logger will cut. The point here is not just to avoid risk to the logger, the point is also to increase the risk to sawmill blades. But the very fact that Earth First! and those such as Dave Foreman (a one-time supporter of spiking) have specified how it should and should not be carried out is itself a tacit admission that spiking can be a hazardous business. At the very least, some incautious kinds of spiking could not count as civil disobedience because they violate an important civil norm concerning the avoidance of reckless endangerment.

			Tree-spiking is a hybrid activity. On the one hand it aims to impede actual harvesting. On the other, it aims to be effective by posing a threat to industrial property. Here we may be inclined to say that damage to property is violence. However, this may stretch the concept of violence too far, or at least too far in the wrong direction. It is tempting to say that only persons or animals (beings who can feel fear or pain) can genuinely be subjected to violence in the proper sense. This was the basis for the ELF claim of entitlement to engage in property damage on a much larger scale than Earth First!13 However, it is a justificatory claim that those who engage in ecodefense have reasons to be cautious about. A narrowing down of our concept of violence, so that it involves only bodily harm, will also exclude recognition of institutional violence and will thus automatically exclude any entitlement to make claims about violence against the planet, which is precisely what most eco-activists claim is taking place.14 In the interests of sustaining a more inclusive concept of violence, and as noted in an earlier chapter, it may be better to accept that damage to property may sometimes qualify. But from this we need not infer that the avoidance of deliberate property damage should itself be recognized as a further basic civil norm in addition to those already specified.

			To understand this latter point, let us suppose that paint is thrown at the front door of a woodland developer or that their car is deliberately sought out and vandalized. In such cases, the house or car is not the real target. Whether or not it is done in a deliberate attempt to intimidate, such an attack is very personal, especially so given the standing that property of this sort has within our culture. The attack upon the property is a proxy for an attack upon the person. But there is a danger of over-generalizing here, a danger of regarding property of whatever sort as, in some fundamental way, an expression of self, an expression of who we are. There is a long philosophical tradition associated with just such a position, a tradition exemplified by Hegel’s nineteenth-century view that property ownership is an essential moment in the unfolding of human freedom: “If emphasis is placed on my needs, then the possession of property appears as means to their satisfaction, but the true position is that, from the standpoint of freedom, property is the first embodiment of freedom and so is in itself a substantive end.”15 In line with this, property damage seems to involve a failure to give due acknowledgement to the other.

			There are two key problems with this position. Firstly, actually recognized property rights (as opposed to some idealized set of property rights) do not happen to be absolute. They are qualified in various ways that license interference with, and under some circumstances the destruction of, property. It would, for example, be odd to suggest that the store owner’s claim upon some expensive medicine trumps the claim of the person dying of need for that very medicine outside on the street. Should the store owner (for some reason) refuse to hand over the medicine there would be a good moral justification for simply taking it and putting it to use. Doing so would not obviously involve any failure to acknowledge the store owner’s separateness, individuality and uniqueness as a free moral agent.

			At least some substantive interests, in some contexts, are ordinarily accepted as a consideration that may trump property claims. In fact, they do so all the time without anyone thinking it a dreadful matter. This is the norm. Not only is interference with property upon some “extra-legal” basis widely accepted as morally permissible, it is also the case that interference is regularly sanctioned by law through compulsory purchase orders and compulsory destruction orders (where owners may be charged for the destruction of their own property, e.g. some structure deemed to be a potential hazard or deemed to be non-compliant with various regulations). But it is only in particular cases that we tend to regard such interference as a failure to respect persons.

			Secondly, property may take many forms. The owner of woodland, or someone with a license to harvest trees, is unlikely to have any strong personal connection to the saws and the trees in question. These are items which they might not be able to identify in a line-up. Given this, it may be difficult to regard the damage of such property as a failure to respect their personhood or as any kind of proxy for violence against the person themselves. Such damage (which, again, in the case of the tree that is spiked, is not damage to it qua tree but damage qua property) is significantly unlike smashing the windows of their car or throwing paint at their front door.

			Even so, it is worth pointing out that in the case of smaller sawmills there can be a very personal dimension to property damage. Destroy a saw and you do not just inconvenience a small mill owner, you may instead push her into debt and ultimately hardship. However, what seems to matter in such a case is not property damage per se but damage to livelihood. And this is damage of a sort that it is difficult to regard as always and everywhere a barrier to a claim of civil disobedience. Damage to livelihood may, after all, be caused by the arrival of a more efficient competitor, by a strike, or by a thoroughly peaceful and non-violent blockade that succeeds in closing the mill or in rendering it unpopular. In at least the latter case, many of us would be ready to accept a claim of civil disobedience in spite of any loss of earnings.

			Reckless endangerment

			The mere fact that some property damage is involved in an action of ecodefense does not seem to be a sufficient reason to deny the claim that it may be an instance of civil disobedience. However, when there is reckless endangerment of life and liberty (as opposed to property and profitability) there will be a much stronger reason to do so. Perhaps tree-spiking would not involve such reckless endangerment if those who ran logging companies and sawmills were responsible agents, but activists may at least sometimes be correct in their view that this is not the case. Even so, we may still have to decide about how likely it is that someone may inadvertently be harmed by tree-spiking, and how much credence we should give to the claim that it involves not simply endangerment but, more specifically, reckless endangerment. In a sense, we manage to endanger others simply by getting up in the morning, accidents can and do occur and we may be causally implicated without malicious intent. Even so, the very act of rising and going about our business does not involve acting recklessly. But a more useful comparison may be made here with driving. All car drivers may be said to endanger lives every time they get behind the wheel of a car. There is a real chance of an accident and driving regularly does makes the occurrence of at least some kind of accident statistically likely. But driving is not reckless in all cases and the mere possibility of foreseeable harm may not be enough to introduce any significant element of recklessness.

			So what does recklessness look like, and more specifically what does it look like in the context of environmental conflict? As one example we might consider a fictional instance of sabotage described in Ed Abbey’s The Monkey Wrench Gang, the derailing of a supposedly automated train carrying coal to a power station. In this episode, the heroes of the novel act more like World War Two resistance fighters than eco-protestors. They blow up a set of rail tracks, secure in the belief that the train has no driver. It is part of the prestige attaching to the rail system that it is supposed to provide a glimpse of a more fully automated future. This is another case where the problem of dealing with irresponsible agents kicks in. The explosive charges are set but the train does turn out to be manned. “They lied,” thinks the lead activist, Heyduke, “the sons of bitches lied!”16 Here, we may be inclined to hold that even though the driver escapes to safety, the entire episode does nonetheless show recklessness that is inconsistent with a full acceptance of responsibilities towards others. This is the kind of action that might only ever be justified in wartime, if war itself were ever justifiable. Under other conditions it would sit suspiciously close to terrorism rather than ecotage.

			A more realistic, non-fictional and tragic example of reckless endangerment involves the death of the young eco-activist David Nathan Chain who was struck and killed by a felled redwood tree in 1998. A group of Earth First! activists had been trying to delay the felling of old growth trees on Pacific Lumber land to the east of Carlotta in Humboldt County, California. According to the activists’ version of events, the logger who felled the tree had been deliberately trying to scare them for some time and seems to have pushed matters too far. Cutting to drop a heavy, 200-year-old redwood near to the activists, he missed the drop point and the tree fell directly onto David Chain, causing massive head trauma. The intent, according to the activists, was not to kill but to frighten, to instil fear. After the incident, the local District Attorney refused to charge the logger in question and instead (implausibly) expressed a desire to charge the activists with his death. The local sheriff’s office then supported various attempts over the following three weeks to have logging at the site resume (thereby compromising evidence and preventing any future prosecution). In spite of close-proximity use of pepper spray, Earth First! activists, using sleeping dragons, managed to blockade the area until the story went national, thereby pushing control of the case beyond the local sheriff’s department. Pacific Lumber subsequently settled out of court, making non-financial concessions as well as paying the family an undisclosed sum. If the activists’ account is remotely accurate, this was a case where the logger working for Pacific Lumber was genuinely reckless in his endangerment of others.17 Moreover, it looks like this would still have been the case even if the tree-felling itself had been justified. The recklessness would still have remained the same.

			Tree-spiking involves nothing remotely as reckless as either Ed Abbey’s fictional train derailment or the attempt to frighten (perhaps terrorize) David Chain and the Earth First! activists through the high-risk action of subjecting them to a near miss. Nonetheless, the risk of predictable harm as a result of tree-spiking has arguably turned out to be higher than previously thought, perhaps high enough to rule out any claim of civil disobedience. A single prominent incident that took place in 1987, at Cloverdale, California, made the likelihood of eventual harm difficult to ignore. Put bluntly, the lesson of the incident was that if enough spikes were hammered into enough trees then sooner or later someone was bound to get hurt. At Cloverdale, a sawyer at the local mill was seriously injured when the saw blade hit a spike at exactly the wrong angle and the spike then shot out, breaking the sawyer’s jaw and teeth. The incident was initially blamed upon Earth First! but there is good reason to believe that they were not in any way responsible. Initial newspaper reports that they were at fault resulted in subsequent retraction and apology. It may even be the case that the tree was not spiked by an eco-activist at all but by someone without a clear political agenda. This was not old-growth woodland or a tract of wilderness. The tree in question was not the kind of tree that eco-activists generally target. On the other hand, it was spiked high, and this may show precautionary awareness which would make the spiking difficult to dismiss as a prank.

			Whatever the truth of the matter, the Cloverdale incident brought home to many eco-activists the reality that a spiked tree can cause real and significant harm. It also accelerated a crisis inside Earth First! that peaked in the aftermath of the death of David Chain and ultimately led many of its first-generation activists such as Dave Foreman to question and then to abandon the tree-spiking tactic and ultimately the organization itself. The remaining activists then transformed Earth First! into a looser network with broadly anarchist and anti-state political sympathies. The organization spread to the UK in the immediate aftermath of this debate with a more or less overtly eco-anarchist agenda from the outset. But this itself is far from alien to the civil disobedience tradition.18

			Given what is now a reasonable expectation that the spiking of enough trees will result in other accidents, it seems that there is a strong case for saying that tree-spiking is genuinely reckless or (less plausibly) malevolent rather than merely mischievous. (It may be best to say “less plausibly,” because there are far simpler and more reliable ways to harm strangers.) However, perhaps something more is required if we are to say that tree-spiking is sufficiently reckless to rule out any claim of civil disobedience. It is not as reckless as tree-felling to scare political protestors but, curiously, it may not be more reckless than driving a car. Again, if enough people get behind the wheel of a car, and do so enough times, then (even if they are good drivers) someone is bound to be injured or killed. Even the most competent drivers sometimes lose sight of the fact that the transport system is not set up in a way which ensures that good driving will eliminate accidents. It is set up only in a way that tends to reduce the number of accidents that might otherwise occur.

			Here it may be tempting to appeal to some manner of double-effect doctrine and to say that because the harm that results from driving is not itself the purpose of driving but is a secondary effect, it is not harm that is brought about recklessly. But again, something similar might be said about competent tree-spiking. The purpose of spiking trees is not to harm anyone but to make trees a menace to any machinery that is used to dismember them. However, there does seem to be some sense in which tree-spiking achieves its result through a specifically destructive threat and the same cannot be said of driving, although de facto it is a far greater source of injury.

			Even so, it will not be plausible to say that civil norms require us to act in ways that always and comprehensively exclude any possibility of accidental harm, or even the possibility of any foreseeable accidental harm. Given the ways in which we now interact with one another, such a requirement would rule out a variety of everyday actions. Within a society such as ours, the possibility of accidental harm cannot reasonably be excluded by any plausible set of rudimentary civil norms. Moreover, even if we do hold that tree-spiking (in the light of our knowledge of the risks) cannot now be regarded as civil disobedience, we may still be in a position to say that tree-spiking carried out prior to the Cloverfield incident, and prior to any concrete realization of the true level of danger, was not reckless to the relevant extent or in the special way required if a claim of civil disobedience is to be ruled out (whatever that “special way” may turn out to be). And this is suggestive of an important and more general point about the situatedness of action and about the importance of attending to particular circumstances rather than equating civil disobedience with some list of situation-indifferent protest techniques. There is no obvious reason to deny that an action carried out at one point in time may be an instance of civil disobedience, but when carried out at another point in time, in a different context, the same action may fail to qualify. Changing background conditions, and a shift in our background knowledge about the significant likelihood of harm, can make a difference.

		

	
		
			CHAPTER ELEVEN

			Open rescue and animal liberation

			While there will be areas of divergence between a communication-based account of civil disobedience and a civility-focused account, they will not always disagree about new forms of protest. There is at least one prominent example of the latter whose standing as civil disobedience is largely undisputed. What I have in mind here is the non-violent “open rescue” of animals pioneered by the Australian organization Animal Liberation Victoria (ALV). The spread of open rescue to Europe and to North America has been accompanied by various modifications to the original model but, by and large, there is little reason to dispute the claim. Open rescue does, however, contrast with, and was conceived of as an alternative to, a more controversial and covert form of animal rescue pioneered by the Animal Liberation Front (ALF) in the UK and the US. The present chapter, and the one which follows, will examine these differing forms of rescue and will consider the standing of each in turn.

			Open rescue

			“Animal rescue” can be used in a broad way to cover any kind of action that involves the deliberate removal of animals from situations where they are threatened in serious ways by humans and where the removal is carried out for the sake of the animals themselves. One kind of rescue involves the legal seizure of animals by registered and licensed animal care and protection bodies such as the UK’s Royal Society for the Prevention of Cruelty to Animals (RSPCA). Another kind of rescue occupies a more ethically grey area and involves (i) removing animals from the threat of serious harm by humans; (ii) doing so for the sake of the animals themselves; (iii) apparent illegality in the form of trespass, unauthorized entry and property seizure; and finally (iv) little or no sabotage of equipment and infrastructure. It can also be open or covert.

			Open rescue generally involves the removal of animals (usually laying hens) from sheds and doing so in some way that makes the action available for public scrutiny. This does not mean to say that it is “open” in ways that might allow opponents to prevent the action from being successfully completed. Disclosure may occur only after the animals have been safely removed. Otherwise the rescue might fail and violent altercations could occur. Even so, openness of a sort is prioritized over a concern for the maintenance of activism in the face of arrests, incarceration and fines. However, even in the case of open rescue there may be prior covert access to a site in order to gain information about layout, animal numbers and the levels of apparent cruelty. The boundaries between open and covert are, in this respect, not absolute; open rescue is not comprehensively open and (as we shall see) covert rescue is not comprehensively secret. Nonetheless, open rescue is open in the sense that the media is alerted before, during or after the rescue and participants make no attempt to disguise their identities. Masks are sometimes worn while rescuers are in chicken sheds, but this is only a temporary measure, for health reasons rather than as a means of identity concealment. Identity disclosure is normal and arrest is a familiar outcome.

			Unless you adhere to the anthropocentric claim that that there can only be civil disobedience over matters that concern human interests, or that there can only be civil disobedience when the direct target is the State rather than a private corporation, there seems to be no good reason to reject the claim that open rescue can qualify as civil disobedience. Or at least this will be the case with the paradigmatic form of open rescue pioneered during the 1990s by Animal Liberation Victoria, a group associated with the prominent animal rights activist Patty Mark. Having already spent a decade and a half campaigning against battery cages, without much success, Mark arrived at the idea of open rescue as something of an improvisation. “The concept of open rescue evolved. It wasn’t so much a planned event as a culmination after 15 years of earnest, yet totally frustrating, campaigning (street marches, petitions, lobbying politicians, writing letters, street theatre, and humane education—all very needed and worthwhile endeavors), which was getting slow results.”1

			Matters changed when she was contacted by an Alpine Poultry employee working at a farm situated to the north of Melbourne. “In 1992 I received a call from an employee inside a huge battery hen farm. She told me horror stories of how the hens were packed so tightly in the back cages of the shed they couldn’t move at all. Some of the hens pushed their way out of the old cages or escaped when dead birds were removed and fell down into the manure pit below.” According to the caller, some of the farm workers would shoot these hens for fun. “It all sounded too weird to believe.”2 In the two decades since, a succession of court cases and graphic accounts of factory farming have lent some credence to these claims.3 Intensive poultry farming can be a brutal and soul-destroying business for those who have come to depend upon it for employment.

			Patty Mark exercised due caution. Employees can (with good reason) bear grudges against their employers and against work colleagues. Information supplied cannot always be relied upon. To clarify the situation a volunteer activist was sent in to work undercover and to verify the claims about animals living and dying in excrement. “We talked every day on the phone, and he was teary at what he saw and what the animals suffered … he verified everything and more of what the worker told me.” Animals were, allegedly, ripped from cages, dropped, kicked and run over by transport trucks as workers tried desperately to load and offload in line with the time schedules. In places, the excrement pile beneath the cages reached over a meter deep.4 The undercover volunteer seems to have aroused no suspicion when he left after only three days. Early departure of new employees was not a novelty. Mark then gathered a group of volunteers with a view towards making a current affairs programme, an exposé of what was going on. The idea was “we will go in undercover to gain entry to film and rescue, but then not hide our identity, as it was the owners of this property who should hide their faces!”5 Following an unauthorized entry and the rescue of some of the birds, a film segment was aired on Australian national TV on 9 November 1993 and open rescue was born. Patty Mark and the other rescuers announced their identities to both the authorities and the press. This was an open and principled breach of the law carried out in order to publicize the systematic mistreatment of animals and, more directly, carried out in defense of individual endangered creatures. The rescued animals were found homes and allowed to live out their lives without mistreatment or the threat of slaughter. Importantly, Patty Mark had received good public exposure which made it difficult to vilify her or to dismiss subsequent rescues as the actions of extremists or cranks.

			In the decade following the Alpine Farm rescue, the practice of open rescue was refined and given some roots by appeal to Gandhi’s concept of satyagraha. According to Mark, “Openrescue is an act of peaceful civil disobedience that involves breaking laws in order to give aid and rescue to individuals who are neglected and in peril. It is also all about opening—whether it’s a door, a gate, a cage or a mindset. The other imperative is innocent lives are at risk, individuals who are defenseless or unable to help themselves. To be an Openrescue activist one’s passion for justice and non-violence must override fear. Fear of breaking unjust ‘laws’ and the consequences to oneself that may follow. Though Openrescue may involve incarceration, there is an unparalleled sense of freedom when one steps up to help someone else who is imprisoned, tormented, tortured, abused, sick or dying.”6

			Given that the illegality of open rescue takes the form of failure to respect property claims about other living beings, a parallel might also be drawn with the operation of the Underground Railroad in the US from around 1840 onwards. The latter involved a similar illegal removal of living property from harm and subsequent relocation to a place of safety. However, there are also some significant points of contrast. The Underground Railroad was far more covert, it operated on a larger scale and could call upon a broader level of active sympathy and in its latter stages it posed a significant threat to the sustainability of slavery. By comparison, open rescue has always been strictly small-scale and has never posed any such threat. It is, above all, a political statement made in a way that offers activists the chance to change the lives of a small number of fellow creatures. However, in terms of the actual number of lives saved, it may be less effective than the opening of a licensed animal sanctuary or refuge.

			It is, nonetheless, worth noting that the activists involved take the analogy with resistance to slavery quite seriously. In the problematic terminology that has become standard within the animal rights movement, ALV is an “abolitionist” grouping rather than a “welfarist” grouping. While this is a contrast that is understood differently by different activists, it is relatively uncontroversial to claim that (a) abolitionists see the position of animals as analogous to that of slaves and regard mistreatment as inseparable from the status of animals as property; (b) for abolitionists, the value of activism is not measured by its direct impact upon the mitigation of human mistreatment of fellow creatures but by its contribution to the goal of ending the treatment of animals as property. This is an end goal of a political sort.7

			In 1999 Patty Mark was brought over to the United States to speak at an animal rights forum on direct action. The activists involved were already familiar with covert rescue techniques used by the ALF but the detailed mechanics of open rescue were a new and, to some, attractive alternative. However, in practice, open rescue has not in any way displaced covert rescue. Indeed, the two tend to focus upon different groups of target animals (farm animals and lab animals). In effect, what has emerged is a partial division of labor.

			Even so, the open/covert contrast (at least insofar as Animal Liberation Victoria provide the model of the former) has become associated with narrower and broader attitudes towards what non-violence can involve. Like the satyagraha of Gandhi, by which Mark has frequently claimed to be influenced, open rescue on the ALV model is conceived of as emphatically non-violent and, as far as practical, at odds with property damage as well as harm to persons. ALV activists have also adopted the Gandhi/King position of accepting and regarding the sanctions of the law as “penalties” and not “punishment.” At the time of writing, ALV are still actively engaged in open rescue. In January 2010 they rescued three dogs from a puppy farm in Rochford. Having staged a publicity-oriented act of trespass to examine and perhaps expose the animals’ living conditions, the state of the dogs was considered to be too extreme to allow them to be left in situ. ALV activists removed the dogs and took them to a sympathetic vet who gave their condition a rating of 1 to 1.5 out of 5. After openly acknowledging the action, Patty Mark pled guilty to both trespass and theft in Kyneton Magistrates Court and received a small fine of $750 (in Australian money) for her efforts. She made it clear that she would not pay and she has not done so. Mark adopts the “jail not bail” approach formerly favored by militant civil rights activists. She has refused to pay a number of similar fines over the course of more than a decade.8 In February 2012 when farm owners withdrew their $14,000 compensation claim (a claim that seems somewhat excessive) Mark affirmed her continuing determination to refuse payment of the smaller sum.

			Strategic role

			To an extent, because open rescue is a small-scale publicity exercise (one that is local and involves a limited number of activists and rescued animals) it cannot force its way into media attention. Coverage depends upon a degree of goodwill. As a result, ALV activists have to play the publicity game by the media’s own rules abiding by one rule in particular: organizations are anonymous but figureheads can make a good story. Accordingly, ALV has had to accommodate an element of charismatic leadership. This puts it at least slightly in tension with the dominant activist suspicion about the latter. However, in the present case, such leadership does carry advantages. Patty Mark is now in her early 60s and is both well-known and, to the public at large, unthreatening. It might be unwise for commercial concerns or the courts to push matters too far. In line with this, ALV has not been subject to the same level of state coercion that animal activists elsewhere have faced. But this moderation of response on the part of the authorities who could, if they so chose, make life exceptionally difficult, has become closely linked to the image of compassionate leadership. In this respect, ALV can claim to be strongly in the Gandhi tradition, which tends to push moral authority upwards as a burden to be carried by exemplary individuals.

			However, while there is some tension between open rescue on the ALV model and the dominant activist suspicion about charismatic leadership, open rescue does look like a form of action that could ultimately put animal rights onto the political agenda if carried out on a sufficiently extensive scale. This has, at times, been the goal of some activists. Pelle Strindlund, operating in Sweden, has argued that the open rescue model has this potential and notes, “civil disobedience actions are stronger when they take place not in the radical margins, but under the aegis of large, well-established popular movements,” but laments, “The small movement to which I myself proudly belong … cannot be said to have succeeded in its purpose: to organize substantial non-violent resistance for animals in Sweden. It may simply be that we are the wrong people for the task.”9

			This point is both insightful and unduly self-critical. The main problem it points to is one of scaling-up. There is, as yet, an absence of what was referred to in Chapters four and five as “critical mass.” In the UK there are currently upwards of 1.8 million vegetarians and in the US there may be as many as 10 million. But that still only accounts for around 3 per cent of the population of either country.10 In Australia the figures are more mixed because of dietary range (significant numbers of Australians eat a “mostly vegetarian” diet) but vegetarianism of a more exclusive sort sits at around 2 per cent.11 These are significant numbers, comparable in scale to that of some of the more substantial religious minorities. Millions of people are involved. But in terms of percentages they are not nearly big enough to bring significant economic or political leverage or to influence national political agendas. Yet in order to do so it is not necessary to have anywhere near a majority. Operation Rescue, the anti-abortion movement in the US, had a significant (but transitory) impact and there is no indication that it was even supported by a majority of America’s Catholics (who form around a quarter of the population). Even allowing for substantial involvement by other denominations, hardened support for Operation Rescue may have sat at around 10 per cent of the population. Hardened support for fox hunting in the UK during the height of Countryside Alliance actions may have been at around the same level. Critical mass for a sustained national protest movement, including any civil disobedience campaign, may be somewhere in the territory of 8–10 per cent support. This means that vegetarianism would have to be at least three times as large as it currently is before any sustained campaign of mass civil disobedience would be viable.

			But even with such numbers, there might still be a problem that the experience of Operation Rescue makes plain. It is possible for a sufficiently large minority to get an issue onto the political agenda. Keeping it there is much harder. It is unlikely that a campaign of mass civil disobedience by a sizeable minority of animal rights sympathizers, and a hardened support from around 8–10 per cent of the population as a whole, would achieve anything approaching animal liberation. (It may also be assumed that not all vegetarians would actually support the breaking of the law.) But if an end to the human mistreatment of animals is ever to be envisaged, something of this sort will probably be required. Animal rights activism will have to become “big politics.” But given this, the most important step for animal rights activists, the one most likely to pay off in the long term, is to secure numerical growth, and more particularly a growth in the relative weight of vegetarianism and veganism within the population as a whole. Undramatic though this may be, what could pay off is networking and an expansion of the relevant ethically informed food culture. While the required expansion is still taking place, civilly disobedient direct action, of whatever sort, may save some individual lives (a laudable goal) but it can only be experimental and preparatory. In the meantime, any comparison with civil disobedience on the model promoted by King, or satyagraha promoted by Gandhi, may seem disproportionate to the numbers on the ground. The worrying prospect for activists will then be that the relevant numbers may never be secured. However, given the steady growth of vegetarianism and veganism in the West, such a pessimistic conclusion seems unwarranted. The difficulties of scaling-up may turn out to be manageable.

			Spread and justification

			So far, the attempt to spread open rescue internationally, on the ALV model, has had mixed results. Following Patty Mark’s visit to America, the first open rescue in the US was carried out by Compassionate Action for Animals near Minneapolis in 2001 with the removal of a handful of hens from a battery egg farm. This was followed quickly by a rescue on the part of Compassion over Killing at an International Standards of Excellence-America (ISE-America) poultry facility in Maryland, later that same year. Video footage from the ISE-America raid was screened by the national media and created a temporary wave of revulsion against factory farming. But as the basic concept of open rescue has spread, activists have departed significantly from the Australian model. The core features of conscientious, non-violent law-breaking in defense of other creatures have remained in place. But property (i.e. property other than the animals themselves) has not always been respected. Even so, it is not obvious that this automatically compromises a claim of civil disobedience. In line with comments made in the discussion of property damage by eco-activists, there is a significant difference between damaging impersonal property (locks, gates, windows and fences) and damaging personally significant property (such as someone’s front door); and a difference too between property damage as an unavoidable part of a raid and smashing things up as an expression of rage or hatred.

			While open rescue has been successfully consolidated in Australia and (in a modified form) in the US, it has been a far more erratic feature of animal rights activism in Europe. Starting in the aftermath of 9/11, and a state clampdown upon illegal forms of dissent, the media reception for open rescue in Europe has been poor and its first wave peaked around 2006 under the impact of arrest and prosecution. Since then, a pattern has emerged of occasional rescue, followed by escalation, at which point the activists face increasing police attention, arrest and then time-consuming and costly court cases. Fines, imprisonment and a lack of replacement activists then brings the escalation to an end. This pattern seems to be repeating itself at the moment in Czechia (the Czech Republic) where a steady increase in the frequency of rescues over the past two and a half years has been led by the vegan activist Michal Kolesár. Again, an element of charismatic leadership has been involved. Kolesár turns out to be a very effective television interviewee. And again, the numbers of animals rescued is not large. The target animals are, as always, selected for portability rather than maximal exposure to suffering. Fifteen hens were rescued by Kolesár and his team in an open raid in October 2011. In his defense, Kolesár comments: “I am (according to the law) on private land, I take private property so I am a robber; but I say that I am not a robber because the animals that I take are not property and cannot be claimed as property. I do not respect the status quo that protects, supports and legitimizes animal abuse. I do not run away, I do not hide my identity, I say my name to a camera, I say my ID number, I publish the recordings from the actions.”12

			Kolesár’s statement reiterates the abolitionist rejection of animals as property and it also, in a very obvious way, involves a claim of entitlement to special standing before the law. He points out that he is not a thief in the night. His statement endorses a certain kind of open rescue and at the same time implies a critical attitude towards covert forms of rescue. His statement also challenges the legitimacy of the law over its complicity in the mistreatment of animals. “Not to break a law, if by breaking it one helps someone in need, in anguish or when their life is in jeopardy then I can see no virtue in that.”13 What is used by Kolesár to underpin the claim of special standing for apparently illegal actions is an appeal to the defense of others, although the others in question are other creatures rather than other humans. Considerations of this sort have, in the past, led some activists to question whether open rescue is really illegal. And this may raise a concern about whether or not a claim of civil disobedience ought to be made. However, a claim of legality has not always been regarded as a bar to a parallel claim of civil disobedience. Martin Luther King claimed to be acting legally and he claimed the standing of civil disobedience for civil rights protests. However, there is an issue of political expediency at stake. If a good defense of others argument could be made, then open rescuers might be in a position comparable to that of the Sea Shepherds, whose defense of whales is not claimed as civil disobedience precisely because such a claim might detract from the illegality of hunting. However, there may be no single optimal strategy for activists who face a similar dilemma.

			The coupling of a claim of civil disobedience with a claim of legality was also attempted several years ago by the Swedish organization Räddningstjänsten (“The Rescue Service”), an umbrella body with which a number of separate animal rights groups and activists such as Pelle Strindlund were associated. Their most active phase occurred between 1999 and 2006 and was inspired by Animal Liberation Victoria, but unlike similar US open rescue operations, open rescue in Sweden emerged without any attempt to closely follow the ALV approach. Räddningstjänsten embraced both property damage (without risk to humans) and openness. An unusual combination. Strindlund has described the response of a policeman as “bewildered” when asked by group members to come and inspect their efforts to disarm a slaughterhouse, an act that was not a rescue nor easily subsumed under any regular category of crime. “Ida-Lovisa put on her goggles and set about disabling a circle saw. I took a sledgehammer and started pounding on a steering lever—hesitantly at first, then with greater authority. In an adjoining room, there were butchers’ knives hanging on the wall. Frederic set to work in there, hammer in hand.”14

			By contrast with the acceptance of illegality by Animal Liberation Victoria, Sweden’s open rescuers (when defending themselves after actual animal rescues) appealed to the defense of others. Majja Carlsson made the point explicit in her account of a raid upon a battery egg farm in May 2004, a raid in which 120 hens were rescued. “Quite possibly legal ramifications will follow this action. Naturally, I realize that some will label this as a crime even though I disagree with them. It is sad that we are the ones considered criminals in this society, and not the egg industry which has in fact violated the Swedish Animal Protection Act for over fifteen years. That the law intended to protect the animals is widely ignored while crimes against the right of ownership are seen as serious offences.”15

			Taking into account variations in the law from country to country, a defense of others is a consideration that renders otherwise illegal acts legal. And, as a point of law, such a defense can apply to non-humans as well as humans. If you see someone beating their dog with a stick you do have an arguable legal right to take reasonable preventative steps. However, while the principle is generally accepted as applying to non-humans, the danger against which they are defended has to be imminent. The theory is that if it is not imminent then other steps may be taken. The relevant authorities may, for example, be brought in to deal with matters and to enforce the law. This is where Carlsson’s legal defense encounters difficulties. Only in exceptional cases would it be possible to show the existence of an imminent threat. Where a defense of others claim is made, open rescuers are therefore still liable to be found guilty of an offence, and this need not be put down to judicial prejudice or to a misapplication of the law. Open rescuers are, after all, from a strictly legal point of view, stealing animals. Although animals are regarded by the law in a mixed manner they are still regarded, in part, as property. Some more complex legal defense may therefore be required. But if we bite the bullet and accept the illegality of open rescue, even in the case of animals whose treatment may itself in some cases be illegal, then we will face the classic problem of justification: exactly what warrants the breaking of the law?

			Here, we may appeal, as the Czechish open rescuer Michal Kolesár does, to the point that the lives of animals simply carry more weight than the law. “The immediacy of saving a life is more important than possession, law, the will of the majority or a democratic choice.”16 This reiterates the claim of Thoreau that, in the final instance, the higher law trumps both statutes and majority opinion. Alternatively, appeal may be made to some manner of democratic deficit. Reasonable options such as the ending of factory farming simply cannot make it onto the political agenda under current circumstances. In the absence of a mass animal rights movement, the political and economic pressures upon governments to marginalize animal interests are too great for such options to be given serious consideration, even in the face of a widespread acceptance that factory farming is not a morally defensible practice. Such a view has the advantage of underpinning law-breaking by appeal to the importance of democracy. However, those who favor suspicion of both the State and the law over respect for either may also favor Kolesár over Carlsson and over any perceived need to provide law-breaking with legal or democratic credentials.

		

	
		
			CHAPTER TWELVE

			Covert animal rescue

			In a previous chapter on ecodefense it was argued that tree spiking should not now be regarded as civil disobedience. This provides at least some support for the claim that a civility-focused account of civil disobedience can make plausible exclusions (even in the case of protests that do happen to have a just cause). Such an account need not be under-constrained, or at least not radically so. But a break from the prevailing consensus about civil disobedience (especially the claim that it is primarily a form of communication) may seem to be unnecessary if there are no significant and contemporary inclusions that the prevailing consensus would fail to accommodate. To show that a civility-focused account is genuinely more inclusive it may also be insufficient to show that some problematic historic actions, such as tree-spiking prior to the Cloverfield incident in 1987, might happen to qualify.

			A good option here is to appeal to animal rescue, and more specifically, to the ongoing rescue of animals from research facilities as a further inclusion. Such rescues share the covertness of tree-spiking but they do not involve the reckless endangerment that we may associate with the latter. On a civility-focused account of civil disobedience, there may still be a good case for accepting that some contemporary instances of covert animal rescue may qualify.

			Night-time raids

			Covert rescue typically involves the illegal night-time removal of small and medium-sized animals from university laboratories and from private research institutions. The animals are then screened by a sympathetic vet and relocated. As with open rescue, the target animals are selected in line with practical considerations of portability and ease of re-homing. While rescues generally involve the removal of limited numbers of animals, the numbers can rise into the hundreds. The covertness of the rescue is a useful aid to continuity of activism. It helps to avoid a loss of time, energy and funds to the courts. Unlike open rescue, where the animals are deemed by their owners to have an extremely low individual monetary value, the recovery of the experimental animals is often the preferred option for experimenters. They can have a high monetary value and may represent several months of research. Often they are tattooed for identification purposes. This makes the danger of recovery very real. Well-organized activists will therefore try to create a firewall between those who engage in the rescue and others who distribute and re-home the rescued animals, with restricted knowledge of, and contact between, those on either side of the wall.

			Again, an obvious comparison may be made with the similarly covert Underground Railroad that ran from the Southern States to Canada and the North during the 1850s. And, in spite of this covertness, the Railroad has often been regarded as a candidate for a claim of civil disobedience. A comparatively recent biography of its most famous “conductor,” Harriet Tubman, repeats the point that “radicals advocated civil disobedience, especially in regard to fugitive slaves.”1 Insofar as such a claim is regarded as plausible, there will be a case for regarding covert animal rescue in much the same way. (Although asserting this does not require us to ignore the significant logistical and ethical differences between these two kinds of rescue.)

			Iconic animal rescues include the removal of a five-week-old macaque monkey, subsequently renamed Britches, from a University of California Riverside (UCR) research facility in the spring of 1985. The justification for this action looks particularly strong if the report provided by a sympathetic vet is to be believed. “Attached to the infant’s head by means of a bandage and tape is an apparatus of some sort with what appears to be some sort of electrical cord extending from it … Bilaterally upper eyelids are sutured to lower eyelids. The sutures are grossly oversized for the purpose intended. Many of these sutures have torn through lid tissue resulting in multiple lacerations of the lids … There are multiple bandage lesions on head, face and neck of infant.”2 In the case of Britches, there is a good deal of video evidence to support these and other claims about cruelty. Rescued animals, such as Britches, can be physically and psychologically traumatized.

			Although individual actions tend to be carried out in a disciplined manner with clearly assigned roles and hierarchical authority, covert rescuers nonetheless team up together out of a comparatively loose network of militant animal rights supporters with recognized core activists. They have core activists but no centralized leadership. To some extent, this places covert rescue in tune with the prevailing activist suspicion of top-down organizational models, more so perhaps than open rescue which has had to compromise on the leadership issue in order to secure the desired publicity. The imprisonment of activists who engage in covert rescue is frequent. And so again, there is arguably an acceptance of legal penalties that come with the territory. Ingrid Newkirk’s anonymized account of animal rescue, Free the Animals (2000), details one of the first pieces of information given at a skills camp in the UK: “We’re not building flash-in-the-pan heroes here,” stated instructor M, “but a long-term army of committed people who accept that they may end up in the clink.”3 A custodial sentence is anticipated but attempts are made to postpone and avoid arrest for strategic reasons.

			The above vet’s description of Britches comes from Keith Mann’s insider account of the rescue network, From Dusk ’til Dawn (2008), written in part while the author was serving a 14-year prison sentence. The rescue network generally, but not always, operates under the banner of the Animal Liberation Front (ALF) with some of the information about rescues being disseminated by People for the Ethical Treatment of Animals (PETA). The network originated in the UK shortly after the publication of Peter Singer’s Animal Liberation (1975) but quickly spread to the US and Europe. Its principal successes occurred during its first decade with the public exposure of a cruel and now widely condemned experimental regime, the regime from which Britches was extricated. In 1982 it managed to secure the broadcast on UK national television of The Animals Film, a harrowing exposé of the experimental system.

			While rescues can be accompanied by a good deal of publicity, their primary goal is the removal of animals. It is primarily action rather than talk. And so, on a communicative model of civil disobedience, this will prevent even the most non-violent instances of covert rescue from qualifying. It might still be argued that laboratory raids do send out a message and that they are not in every respect secretive. And both of these claims are true. But it would be odd if a raid-in-progress was abandoned because of a sudden failure of video or photographic equipment. As evidence of the primary intention of covert rescuers it may be pointed out that ALF activists tend to refer to rescue as “direct action” rather than “civil disobedience.” This is the view which is tacitly endorsed by both Mann and Newkirk. Whenever they use “civil disobedience” in their accounts of animal rights activism, they are generally referring to some other form of activity. Insofar as this is the representative view of covert rescuers we may infer that they share, with open rescuers, a restrictive and primarily communicative understanding of what civil disobedience involves. The emergence of open rescue, supposedly as an alternative to covert rescue, may well have reinforced this shared understanding.

			However, prior to the emergence of open rescue, matters were not so clear-cut. During the early days of the ALF, claims of civil disobedience were made, and there were a number of attempts to stage what now look like hybrid actions. An early semi-open raid staged in 1984 at a Toronto laboratory inflicting burns upon animals (a laboratory attached to a children’s hospital) was described as follows in the ALF’s press release: “We picked up the maximum number of animals we could carry and walked past the nurses. We felt sure they wouldn’t stop us to ask what we were doing with all these mutilated animals in front of the children and it worked. The authorities will call this theft but we are law-abiding people and prefer to think of this as civil disobedience.”4 This approach, also known as “daylight invasion,” was used for a time both as a means of animal rescue and as a means of exposing experimental practices. A modified version was adopted by the Northern Animal Liberation League (NALL) in England during the 1980s, with a clear policy of causing only minimal property damage and with a view towards the exposure of harm rather than direct removal from danger. Like open rescue on the Australian model, NALL’s actions were conceived of as an alternative to covert ALF raids. One such action by NALL was extremely successful in bringing to light the illegal use of stolen pets in experimentation by a UK government-funded body in Cambridgeshire. The complete openness with which a large body of activists (around 100) stormed the research center and began peacefully filming and recording would have been inconsistent with any attempt to remove the animals without leaving a trail to their new location. Arguably, it was only because NALL was not engaged in actual rescue that this level of openness was at all viable.5 It is also worth noting that NALL was unable to sustain activism in the face of a determined state response. The organization tried to adopt tactics which were suitable for a mass civil disobedience movement but without the levels of support required to provide a steady stream of funds to pay fines and without a steady stream of replacement activists. It may have been the right sort of action but under the wrong circumstances. With regard to the continuity of a more modest form of activism, the ALF approach, because it made prosecution harder, turned out to be far more successful.

			Public image

			In more recent years, the open/covert contrast has hardened, with the ALF occupying one end of the animal rescue spectrum and Animal Liberation Victoria occupying the other. Of the two, Animal Liberation Victoria has managed to secure the more favorable media image. There is a good deal of public unease about covert rescue, unease that does not require acceptance of politically motivated (and spurious) attempts to associate the animal rights movement with domestic terrorism. Instead, such unease may be traced to two primary sources. Firstly, there is a widespread conviction that while factory farming is about profit, animal experimentation is in some way a regrettable necessity. But whatever the merits of this claim with regard to those forms of experimentation which genuinely do seek to remedy substantial forms of human suffering (albeit at the expense of significant harm to non-humans), it does not stand up to scrutiny in the case of routine instances of animal experimentation. Routine research is both a pathway to funding and a way of backing up and quantifying claims for journal submissions. But, as any contributor to peer-reviewed journals in the sciences or the humanities will know, most articles are quickly forgotten and have absolutely no sequel (other than figuring in further research assessment exercises which in turn help to determine future levels of state funding). A great deal of documented experimentation therefore contributes no more to human well-being than the average philosophy article will contribute to our grasp of life, the universe and everything. The sheer redundancy of a large body of experimental work was drawn attention to by Pandora Pound and colleagues in 2009 an article in the British Medical Journal which listed a number of clinical drug trials which had been conducted upon animals, as a legal requirement, but conducted in parallel with clinical trials upon humans rather than prior to the latter (and hence were not a safety guide but a matter of going through the motions).6 Pharmaceutical experiments are particularly notable for redundancy, with many conducted simply in order to comply with poorly framed laws and for no other reason. What this means is that there is a good case for claiming that at least some covert raids do target significant and morally indefensible forms of harm to other creatures.7 Because of this, defenders of covert rescue deserve to be given a fairer hearing.

			Secondly, there is a public image problem which has been generated by the ALF itself and which is connected to a further misunderstanding of the character of covert animal rights activism as “fanatical.” The ALF’s apparent downgrading of the task of publicizing the most unsavory features of the experimental system has been coupled with an ongoing commitment to maintaining an organizational image which became fixed at a pivotal stage in the ALF’s early development and which continues to reflect the overall state of radical left-wing politics circa 1976–8. At that time, it was apparent that the rather sizeable far-left Marxist organizations which had benefitted from the protests against the Vietnam War, and from the events of May 1968 in Paris, were in a state of crisis. In Europe, some of the revolutionary left groups (Trotskyists for the most part) entered the mainstream social democratic organizations, such as the Labour Party in the UK, with a view towards winning over their left wing and then breaking away in larger numbers at some unspecified future date.8 Members of other far-left organizations found themselves increasingly isolated. The idea of radical (even revolutionary) social change was still in place among left-wing political activists (of a variety of hues) but without any obvious agent or mechanism to bring it about. It was a situation which helped to generate widespread sympathy on the left for genuinely terrorist organizations such as the IRA, the PLO, the Red Brigades in Italy and the Baader-Meinhof Gang in what was then West Germany.

			It is unfortunate that the ALF emerged at precisely this time, out of this same crisis-stricken left fringe where disillusioned UK Labour Party members mingled with Trotskyists and committed anarchists. However, the motivation behind activism over the treatment of animals was always, to some degree, one of compassion, a compassion that could mingle with anger, but which always ruled out actual terrorist activity. While the European revolutionary left organizations for the most part wilted at the end of the 1970s and at the start of the 1980s, as political activism became dominated by the left wings of the social democratic organizations, the emphasis upon compassion and care for other creatures allowed for the consolidation of the ALF network. But in spite of opposing violence towards all creatures (including all humans) ALF activists chose, at an early stage, to adopt a misleading paramilitary image complete with communiqués, balaclavas and combat outfits of a sort more often seen in West Belfast murals. This is an imagery which even the descendents of actual paramilitary organizations now treat with extreme caution. While serving the purpose of establishing their political credentials by emphasizing a reputation for militancy, determination and words rather than deeds, such imagery has proven difficult to abandon and to replace. In a sense, if the ALF actually had been a centralized paramilitary grouping, matters might have been easier. A decision could have been made at the top, disseminated and then carried out in a disciplined manner. However, the ALF has never been an organization of that sort. As a result, a change towards a less misleading image has been difficult to effect. Matters were not helped at the end of the 1990s when the ALF became linked to the Earth Liberation Front (ELF) in the US, an organization similarly inclined towards misleading paramilitary imagery (coupled with some actual arson) while committed to strict non-violence against persons.

			Such a paramilitary image is not only misleading in the case of the ALF but in a post–9/11 world, as opposed to the left-wing circles of 1976–8, it has also become a serious liability. The image encourages (and seems to justify) draconian sentences. It has allowed defenders of the experimental system an easy way to divert attention away from the violence (i.e. the deliberate non-consensual physical trauma) which is carried out inside laboratories. For the press, when raids are reported, the rescuers are often the story and it is a story of a broadly unfavorable sort. But the appearance of being violent is in a sense ironic given that one familiar motivation for activist involvement in covert rescue, at least in the UK, has been to get away from the confrontations which are sometimes associated with hunt-sabbing and with other forms of open protest. In the same decade that Keith Mann was sentenced to 14 years for ALF activity, two hunt sabs were killed, in separate incidents, and an animal rights protestor was killed while trying to obstruct a transport of livestock. By comparison, night-time rescues are far less likely to turn physical. As Mann points out, “some people have preferred to go about their business under cover of darkness instead of risking getting their heads kicked in on a Saturday afternoon.”9 And here the point is not to avoid risk per se. Imprisonment is, after all, a serious risk and extremely likely for such activists. Rather, the point is the avoidance of violent confrontation, although in recent years the latter has somewhat declined.

			While the ALF’s cultivated image of a determined force has remained fixed and all too accessible, contemporary laboratory practice has become increasingly difficult to depict. Many of the most appalling pictures of animal cruelty released by ALF activists (e.g. pictures of deliberate ulceration and of surgically embedded experimental equipment such as circuit boards) are now historic and dated. This is taken by some within the scientific community to indicate that the relevant practices have ended with the arrival of a more enlightened and more closely regulated experimental system. However, there are plausible rival explanations. Over the course of time, covert rescuers have come to recognize that publicity of any sort comes at a price. It is not entirely unusual to see rescue pictures where ALF activists have their faces covered but tattoos exposed, rather like barcodes for the police to check against their available databases. But even the most cautiously composed photograph can significantly increase the chances of arrest with all of the repercussions that this involves, up to and including the suspension of activism and the danger of animals being traced. Publicity is regarded with caution. Secondly, lab security is now far tighter than before and publicity-sensitive experimentation is more effectively protected, even at the level of documentation whose publication is a legal requirement. Descriptions of experimental procedures are often highly elliptical and give little sense of the associated forms of animal harm.10

			Reasons for denial

			While there are good reasons to set aside any strong communicative requirement and to opt instead for a civility-focused account of civil disobedience, a contrast may be drawn between actions which are not primarily communicative and actions which are deliberatively evasive or which involve deliberate concealment. There may be some case for saying that while the former do not violate any obvious civil norm, the latter may nonetheless do so. At the very least a suspicion will hang over deliberate evasion and concealment. (And this is a point which may strike at ecotage as well as covert animal rescue.) But given that we are all entitled to privacy and to our secrets, it cannot plausibly be said that all privacy and secrecy involves such a violation. What may make the difference between a form of secrecy and covertness to which we are entitled, and forms of secrecy and covertness to which we are not entitled, is the existence of some justifying reason for the concealment in question, more particularly a justifying reason which involves no lack of regard for other agents. And in the case of covert animal rescue there does seem to be an extremely good reason that may be advanced for preserving its covertness, i.e. the importance of covering the trail to any rescued animal. In the case of ecotage, this reason is not available and exclusive reliance may have to be placed upon the importance of securing the continuity of activism.

			Yet, if we are prepared to set aside concerns about the largely and (in certain respects) deliberately non-communicative nature of covert animal rescue, the latter will still not automatically qualify as civil disobedience. There are still a number of specific problems that may arise. Firstly, there is a problem associated with property damage. Rescue has sometimes been coupled with low-level acts of sabotage which resemble (and sometimes include) vandalism. Costly experimental apparatus has been destroyed, but so too has computing equipment which lacks any specialized role in animal harm. But here we may bear in mind claims made by Martin Luther King about the difference between harm to property and harm to persons: “I am aware that there are many who wince at a distinction between property and persons—who hold both sacrosanct. My views are not so rigid. A life is sacred, property is intended to serve life, and no matter how much we surround it with rights and respect, it has no personal being.”11

			However, it is not obvious that the distinction between damage to persons and to property can ever become so attenuated that it will allow us to regard every instance of the latter as non-violent. King certainly made no such claim. (He saw property damage as violence that could still involve recognition of the value of others.) As a more qualified statement of the problem, there may well be a serious flaw with the specific forms of property damage that ALF activists engage in. Following the tactics of the militant suffragettes, some have engaged in low-level arson. Given that even the most cautious low-level arson carries a significant risk that something may go wrong, it may reasonably be said to involve a reckless endangerment of others and so, given the exclusion of reckless endangerment (as specified in Chapter four, and expanded upon in Chapter 10), such actions cannot count as civil disobedience.

			Secondly, on the account set out so far, any claim of civil disobedience will be compromised if the actions in question involve some manner of implied threat. This point can be couched again in terms of property destruction. It is not the sheer fact of property destruction but the fact that the damage in question carries a very real threat of further repercussions that may pose a problem. Insofar as such damage sends out a message, the message may constitute a threat of violence. For this reason, animal rescue may only qualify as civil disobedience when it is not accompanied by acts which on any reasonable construal will be seen in just such a manner. Breaking a lock or equipment in order to gain access to animals cannot reasonably be regarded as a threat of further violent harm. But spraying a wall with the message “we’re going to get you” is rather different. What is at stake here is not respect for property as such but an extension of the commitment to avoid violence and threats of violence—similarly with any threats made when rescue operations have been interrupted. The fact that such threats have never been carried out, and that in all likelihood there has never been any intention of carrying them out, does not alter matters. In line with the account of basic norms of civility specified above, threats will always compromise a claim of civil disobedience. However, if we are to believe Ingrid Newkirk’s insider’s view of rescue work, there is considerable variation from rescuer to rescuer where such matters are concerned. Different people will tend to draw the line they will not cross in different places. Many would never issue threats. Newkirk’s own view is that ELF arson is both morally questionable and “political suicide.”12 What can be said with some confidence is that there is no necessary connection between covert rescue and threats, sabotage or arson. On a rather mundane assessment of what covert rescue tends to involve, activists can and do engage in rescues while strictly avoiding all three.

			None of these comments should be read in a way that implies a sheer determination to classify at least some instances of covert rescue as civil disobedience come what may. There is, for example, at least one charge which is sometimes levelled against covert rescue which would, if correct, rule out any civil disobedience claim. As with tree-spiking, the charge concerns reckless endangerment, albeit the danger in question concerns biohazards and undetected virulence. The rescuing of animals from laboratories can raise genuine issues of bio-security, not only with regard to human safety but also with regard to animal safety. And here it may be conceded that false alarms have been raised in the past, in the aftermath of laboratory raids, simply in order to generate adverse publicity and to facilitate the return of the animals in question. Nonetheless, the point remains. Nobody wants a variant strain of myxomatosis to be released from a laboratory. If the threat of doing so, inadvertently and with the best of intentions, was significantly high, there might well be a good reason to rule out the possibility of covert rescue qualifying as civil disobedience.

			But before accepting any such claim it may be worth reflecting that, in the 36 years since the emergence of the ALF, no major and recognized problems with biohazards have in fact arisen. However, this is not a reason for complacency. The present situation could be analogous to the time before the Cloverfield incident, the time before the first instance of significant harm to result from tree-spiking. At the very least, the avoidance of any biohazard does place certain epistemic demands upon activists. They have to know or at least to have good grounds for belief that there is no significant danger. And this may be no simple matter. It involves reliance upon others, including experimenters themselves. It may, for example, be presumed that significant biohazards will be well indicated in any laboratory setting and that a high level of security will indicate a possible level of threat should an animal escape or be removed. However, while these claims may generally hold true, they cannot always be presupposed. Given that activists who engage in covert rescue will, in all likelihood, regard experimenters as morally irresponsible agents, it is not clear that the labelling and warning practices of the latter can consistently be relied upon. Similar considerations may be raised about reliance upon inside information. It may always be sensible to ask “how trustworthy is this person?” and “do they have a private agenda or grudge?” An assumption of good faith may not always be enough. Reliance upon the knowledge of sympathetic veterinary staff, routinely called upon following a rescue, may however be more secure, although it is always possible that viral symptoms may not present at the time of examination.

			But there are also grounds for caution about overestimating the level of risk which covert rescue involves. Exaggerated concerns about potential biohazards may rest less upon a real danger than upon the same flawed perception of the experimentation system which leads to a lack of popular sympathy for covert rescue in the first place. That is to say, an overestimation of risk may feed off of a dramatization of lab research, the overwhelming majority of which is utterly routine and involves neither innovative research nor significant, hard to detect, biohazards. Perhaps a pared-back experimental system, which included only the most significant research, including certain kinds of research which involved deliberately subjecting animals to virulent strains of infection, could be harder for activists to tackle without the genuine risk of reckless endangerment. Under such circumstances, perhaps covert lab raids could not count as civil disobedience no matter how otherwise non-violent and unthreatening they might happen to be. However, noting this is not the same as indicating support for such a system and such a system is also very far from the current reality. Given this, there is no obvious reason why a civility-focused account of civil disobedience should exclude all contemporary instances of covert animal rescue as opposed to excluding some instances of the latter where particular civil norms do happen to be clearly violated. Claims about covert animal rescue as civil disobedience are therefore perhaps best judged on a case-by-case basis.

		

	
		
			CHAPTER THIRTEEN

			The higher law

			Unease about the traditional justification

			Attempts to supply a justification for breaking the law can take a variety of forms. They may, for example, involve a questioning of the legality of particular statutes; a questioning of their moral authority or a questioning of their scope and applicability. Individual laws may be deemed fine for most purposes but poorly framed to cope with special cases. Something else may trump them and this “something else” may be a legal consideration (another law) or an extra-legal consideration (such as morality, or the general consent of the community or special instruction from the god of one’s choice). All these options can be subsumed under an appeal to a “higher law.” Such appeals have been an embedded feature of talk about civil disobedience from Thoreau onwards. In Civil Disobedience, Thoreau brings together an appeal to a higher law with a mixed attitude towards popular authority: “What force has a multitude? They only can force me who obey a higher law than I.”1 Tolstoy writes instead about a “law of love” that contrasts with the “law of violence” which is adhered to by the State and tells us that the former is “the highest law of life” and that it admits of no exceptions.2 Gandhi writes similarly about “obedience to the higher law of our being.”3 The theme is deeply embedded.

			Even so, it comes with variations and special twists. In his Letter from a Birmingham Jail, Martin Luther King takes care to associate the higher law with democracy and with both secular and divine authority, with “our Judaeo Christian heritage” and with “those great wells of democracy which were dug deep by the founding fathers in their formulation of the Constitution and the Declaration of Independence.”4 At the level of secular rules, King appeals to federal and constitutional law as a higher authority than the state legislature. But an oddity of this position is that it involves precisely the same move which slave-owners had made in the 1830s and 1840s in order to counteract abolition at state level and to keep slavery legal across the US as a whole. Federal law can always be pushed in different directions, the Constitution can always be read in different ways. King’s text is not naïve about these matters, it couples an appeal to federal and constitutional law with an appeal to law that is higher in a more robust sense. He cites St Augustine (“an unjust law is no law at all”) and then more cautiously paraphrases Thomas Aquinas: “An unjust law is a human law that is not rooted in eternal law and natural law.”5 On the latter view, it need not be denied that unjust laws are laws in some sense, but nonetheless, fully authoritative laws codify justice and statutes which fail to do so cannot be regarded as laws in the fullest sense. According primacy in this way to the federal legislature and ultimate primacy to natural law (in the relevant sense) is a move that Thoreau, Tolstoy and Gandhi do not make. Yet each, in turn, appeals to higher laws. The lure of the metaphor of higher, of dictates which demand obedience, has proven difficult for conscientious law-breakers to resist.

			So much so that this traditional mode of justification has remained in use, not only in relation to civil disobedience but in relation to other, and sometimes more problematic, forms of conscientious law-breaking. Here, for example, is Leslie James Pickering of the Earth Liberation Front, writing a decade ago and explaining the rationale for militant eco-sabotage: “legal means of protest in solving grievances do little more than reinforce the same system, which is the root of the problem … Matters must be taken into the hands of the people who need to more and more step outside of this societal law to enforce natural law.”6 This is a formulation that dovetails nicely with King. But even if we accept that many different claims can be subsumed under an appeal to higher law, it is still tempting to regard any such appeal as antiquated, or at least vague and imprecise. Or we may think that it is a response to a problem that we no longer find pressing: the justification of law-breaking. If asked, “do we have an obligation to obey the law irrespective of the character of the state which has enacted it?” the obvious answer would seem to be, “not always.” We are not comprehensively bound by the laws enacted by despots or by tyrants any more than we would be bound by the Nuremberg Laws enacted by the Nazi regime during the 1930s.7 The absence of democracy generates a license for at least some kinds of law-breaking. But the classic sources on civil disobedience do not situate the justification of law-breaking in this context, and perhaps they were wise not to do so. Thoreau and King faced democracies (of a sort) but still recommended a limited violation of the law. Gandhi and Tolstoy faced more authoritarian forms of rule, but there is no suggestion in their writings that law-breaking was legitimate only because the State lacked democratic credentials.

			All four wrote in ways which connected to a much older tradition of dissent which pre-dated modern democracy and which, consequently, made no special distinction between law-breaking under democratic conditions and law-breaking under authoritarian rule. The provenance of conscientious law-breaking goes back through resistance to states and monarchs in Boëtie’s Slaves By Choice (1554) and Buchannan’s Law of Kingship (1579), and back further still to Aeschylus and to Sophocles. In the Prometheus (c. 430 bce) of Aeschylus a titan has rebelled against Zeus and is subjected to punishment. But he possesses knowledge that will ultimately compel Zeus to curb his arbitrary and punitive ways. Zeus will not be overthrown, but he will be coerced by disobedience into a better and more law-like deal for everyone.

			More often, the idea of justified law-breaking is traced back to Sophocles’ Antigone (c. 442 bce), a tale that has impacted deeply upon Western attitudes to the rebellion of the individual (Shakespeare, Hegel and, in more recent times, existentialist thinkers such as Jean Anouilh have all worked with it). In the original text a young woman must choose between the demands of filial piety and obedience to a monstrous edict that bans the burial of her brother. At the command of Creon, a caretaker king whose regime is far from stable, she must, as a point of obedience to the law, leave her brother’s body to the unkind attentions of wild creatures. In the event, she casts a symbolic but defiant handful of dust over the corpse—not enough for real protection but enough perhaps to satisfy the gods. When given the opportunity to disown or to recant her action she does not do so. From petulance, or honesty, or from a combination of both, she claims her deed and all that goes with it. She does not act like a loving Gandhian satyagrahi, although her actions do have some parallel with the latter. In order to carry the full burden of responsibility, she isolates herself off from those who love her. Antigone dies heroically, as a prototypical erotically charged heroine. She also dies as something of a fanatic. Nobody else seems to want this outcome, least of all Creon and the authorities. Escape routes are offered.

			Antigone’s justification for her stand is that there are unwritten laws as well as written laws, the laws of the gods as well as the laws of men. The former are, in an obvious sense, higher. They trump state policy and the hasty decisions of Creon: “Nor could I think that a decree of yours—A man—could override the laws of Heaven Unwritten and unchanging. Not of today Or yesterday is their authority; They are eternal; no man saw their birth.” How could she face the gods, having ignored their edicts: “Was I to stand before the gods’ tribunal For disobeying them, because I feared A man?”8 Contrary to ways of reading the text which focus upon choice, Antigone does not, like a twentieth-century existentialist hero, simply face an unguided moment of decision that cannot be underpinned by appeal to the dictates of practical reason. There is, in the case of her rebellion, a clear basis upon which one set of laws may be recognized as more authoritative. Her struggle involves coming to accept the higher law. However, her claim to be acting in accordance with the latter is enhanced by the character of the act in question. It would be crude to call it civil disobedience of a direct sort. It looks rather like an act of piety. Yet by any obvious standards it would qualify as civil disobedience. It is, at least, very difficult to see what grounds there might be for rejecting such a claim. But her appeal to an elevated justification would not work quite so well were she to have opted for some more indirect means of protest. Antigone could have made herself a nuisance by vandalizing the palace, by trying to obstruct the hallways, by starting off a movement for the burial of brothers. None of this sounds as if it fits well with the metaphor of following a higher law. Appeals of the latter sort may seem more plausible when the actions in question are also high-minded rather than geared to annoy, confuse and frustrate.

			Furthermore, in Antigone’s case the laws of the land were not silenced. They were trumped but not reduced to irrelevance. Antigone’s dilemma presupposed that under ordinary circumstances, the lower laws would be authoritative. She was not a heroine in search of a transgression. This is a line of thought which may appeal to those who like their civil disobedience to be exceptional, those who feel sympathy for Gandhi’s claim that “A Satyagrahi obeys the laws of society intelligently and of his own free will, because he considers it his sacred duty to do so. It is only when a person has thus obeyed the laws of society scrupulously that he is in a position to judge which particular rules are good and just and which unjust and iniquitous.”9 Those who prefer their civil disobedience to be informed by a more anarchistic suspicion of the State may disagree. Thoreau, as noted already, accepted that some laws should be followed but otherwise compliance with the law was a poor guide to action. Even more strongly, Tolstoy regarded the State as an institution which was so fundamentally compromised, so bound up with systemic violence, that obedience to it might well seem akin to idolatry, a worshipping of the lower, the simulacrum rather than the sacred. And, again, this does not look like a point about Russian absolutism but rather a claim that might apply to the laws of a modern hierarchical democracy. The Tolstoyan claim is straightforwardly that obedience to the State is soul-destroying. But Tolstoy was prepared to countenance social disintegration as a price of liberation from the State, a price that we may feel to be too high. He may even have regarded a lapse into disorder as, at some point, inevitable as we edge our way towards a better world. To the Hobbesian who warns that life without the State would be nasty, brief and generally unpleasant, the follower of Tolstoy is in a position to say “so be it.”

			But we are not in this position. We have seen enough of the effects of state disintegration in recent years (in the Lebanon, and then successively in Iraq and Afghanistan) to recognize that even systemically violent and morally corrupt states (which may be all states, corruption may be the rule) perform certain useful functions. Recognition of this may not involve allying ourselves with Creon, but there is still a danger here of moving a little too quickly away from Tolstoy and towards Antigone, Gandhi and King. We should not judge against Tolstoy’s position prior to determining exactly what is and is not implied by his attitude towards the State. It does not, for example, require us to break the law except in some cases where the laws are patently unjust. Even if we reject the authority of the State in a comprehensive Tolstoyan manner, there remains an obvious sense in which we ought not to assault others or rape them or steal their goods for our entertainment. Accepting this requires only that we act in conformity with the law on a large number of matters. It does not require that we do so as an act of obedience to the law. And this is not semantic hair-splitting. There is a significant moral distinction at stake. It is, after all, surely better to refrain from assault because it involves harm rather than doing so because it is against the law. In our everyday ways of acting it is better to be motivated by love or at least by care, tolerance and respect rather than by statutes. We may also find that very little sits outside of the bounds of such ways of acting.

			Even so, there are some basic co-ordinative matters, such as the Highway Code which tells us which side of the road to drive on, where morality is not at stake and where obedience to the laws, to the lower written laws, in no way implies loyalty to the State. Even Tolstoy secured a license to ride his bike, in the days when such licenses were required, but this may hardly be seen as an endorsement of the State. (Rather the opposite—early bicyclists were regarded as politically suspect, probably radicals, men and women worth watching.) In practice, no one rebels against their government in a sensible manner by driving on the wrong side of the road. And even in cases where morally significant matters are at stake, the broadly Thoreauvian point that there are sometimes grounds for obedience (especially in the case of epistemically disadvantaged or morally desensitized agents) rather than grounds for mere conformity to the law, can be accepted without doing too much violence to a broadly Tolstoyan position. It need not place us on a slippery slope towards Antigone, Gandhi and King’s general obligation to obey the law except under extreme circumstances. Appeal to a higher law which presuppose that lower laws can sometimes have authority need not place us on this slope either.

			But an appeal to a higher law does presuppose that we have access to reasons for acting that stand above the rules which have been set out by the State. It is not a matter of breaking the law because of some general entitlement, but rather for more specific reasons. It presupposes that we are not simply thrashing around trying to find a better way to live. The classic sources are uniform in drawing upon this same assumption, but they tend to do so in a way that is unsettlingly religious. Access to higher laws comes from two related sources: from scripture, in the case of King, Gandhi and Tolstoy, i.e. the Bible, the Gita or any of the great religious texts; and from the inner voice of conscience, a dual capacity for recognizing the great moral truths and then applying them to particular situations. Appeal to either kind of access is liable to arouse a degree of suspicion, although appeals to conscience may be secularized into a modest form of ethical intuitionism that dispenses with any requirement for a special (inner) hotline to God. But we may suspect that, when couched in secularized terms, appeals to higher laws involve little more than personal conviction.

			Appeals to democratic deficits

			The case of Antigone has its less rebellious counterpart. In Plato’s Crito (360 bce) the condemned Socrates has every opportunity to escape from a sentence of death that has been passed by the Athenian courts. He refuses to do so. How, he asks, would he defend such an action should the Laws of Athens stand before him in person and demand an explanation for why he has gone against her will, she who had nurtured him and allowed him to lead a good life? “Do you think that a city can still exist without being overturned, if the legal judgements rendered within it possess no force, but are nullified or invalidated by individuals?”10 Socrates holds that he would have no good reply to offer, that his striking out against the Laws would be a form of violence akin to violence against a parent.11 He must therefore stay and face his sentence, misguided though it may be. While cited as a classic case for obedience to the State and acceptance of punishment, Plato does not presuppose a democratic context for deliberation about authority and duty. He does not force his Socrates to say “my doom was arrived at by a democratic decision-making process and therefore I shall accept it.” But in our own modern liberal Western cultures, it is difficult to envisage a significant dilemma concerning obedience taking quite the same form. Most of us would abscond at the first available opportunity. Law requires authority, indeed the belief in authority helps us to separate out law from other and perhaps more arbitrary systems of command and also from naked forms of domination. But for many of us authority has come to require democratic underpinnings.

			This requirement for authority to be democratic, together with unease about traditional appeals to a “higher law,” has in recent times led defenders of civil disobedience to set aside the latter and instead to embrace an appeal to democratic deficits. While a further range of justifications is offered by protestors (justifications such as an appeal to self-defense by eco-activists who see themselves as part of the Earth), this has now come to be the dominant mode of justification for conscientious law-breaking, or at least the dominant mode in the associated literature. It is also the mode of justification which may readily be connected to the problematic claim that civil disobedience is a way of communicating when other means have failed or have been blocked off. Over a range of questions such as the recent series of wars fought by America and the UK and over questions of environmental policy, animal slaughter and animal experimentation, democracy seems to runs out. A good degree of tinkering is permissible but fundamental changes of direction are excluded from policy-guiding debate. There are plausible and morally defensible responses to recognized problems which do not make it onto the agenda of state politics, and this remains the case irrespective of the level of support that such responses may command among the population at large. Proposals for the abolition or radical curtailment of animal experimentation are not regarded as serious options irrespective of widespread unease and recognition (even among opponents) that experimentation poses a serious and above all debate-worthy moral dilemma. Similarly, in the UK, widespread opposition to the war in Iraq and extensive skepticism about the claims used to justify it, in no way affected the state-level political agenda or decision-making process. Critics of the Blair government tend to suggest that the decision was fixed even in advance of any open discussion in Parliament.

			Faced with the objection that the state-level political agenda can be reshaped over time, if not immediately, a more qualified version of the appeal to democratic deficits is sometimes set out, taking account of the factor of time: there are no mechanisms that will allow opposition to wars, or the abolition of animal experimentation, or the curtailment of environmentally destructive industrial expansion, to get onto the political agenda quickly enough to prevent irreversible harm. By the time such matters are debated seriously within the key governmental forums (Cabinet, Parliament, Senate, Congress, and so on) irreversible damage will already have been done. The case of animal experimentation is a stark reminder of this. Every additional year of delay brings a vast number of animals within the experimental system, over 3 million new animals per year in the UK and, drawing upon state-by-state figures, around 10 million per annum in the US.12 This includes thousands of our close primate relations. Remote future alterations in the law will not in any way alter their predicament. And so the argument goes. Our democratic systems are compromised by commercial interest and by the frustratingly slow pace of machine politics. These considerations are taken to justify the breaking of the law. It has come to be a familiar and plausible justifying story. The deficits in question are real.

			However, appeals to democratic deficits accept the need for a justification and in doing so they may accept that our democracies are democratic enough to carry a certain authority even when they stray and err. In a sense, this seems to be what Thoreau was bringing into question. He attempted to shift the burden of explanation so that it lay with those who tolerate legally sanctioned injustice. What am I doing in here, in jail? he asked, but what are you doing out there, at liberty when the price is acquiescence? Perhaps better and more virtuous agents than ourselves would share Thoreau’s sentiments. But there is still a tendency to see matters otherwise, a tendency to buy into that part of the Socratic account which places the burden of justification upon the law-breaker. Thoreau’s own text covertly does the same. It too is an attempted justification (and many other things besides).

			Against this, David Lyons takes a more determined line and suggests that “we cannot assume civil disobedience requires moral justification, because we cannot assume there is a moral obligation to obey the law.”13 Moreover, a requirement for justification may seem to be indicative of a problematic set of values. After all, why should the actions of the disadvantaged and oppressed need any further justification beyond the sheer fact of their oppression? Lyons’ point is that there are times when the urge to justify is misplaced. This may perhaps be better understood by appeal to the fact that a good deal of ink was spilled in the 1960s over the possibility of justifying violations of the law by civil rights activists, as if the authority and laws of racist state legislatures were ordinarily worthy of obedience. However, in our own times, when protestors and dissidents in liberal democracies can no longer claim in quite the same way to belong to an oppressed minority, there may still seem to be a need for opposing instances of injustice and harm in a law-breaking manner rather than doing so in some other legally sanctioned way. Law-breaking protest may then seem to stand in the need of justification of a special sort. A practice of justification may then seem to be well placed. After all, within curtailed bounds, within the limits allowed by censorship and a commercially driven press, there is now a considerable degree of freedom of speech which may be taken advantage of. It might even be claimed that law-breaking under modern circumstances is positively undemocratic, that it is a failure to respect the will of the majority. Quotes from Thoreau can be used to back this up. Sometimes it may seem that the civilly disobedient protestor flouts democratic mandates, although levelling of this charge against protestors may involve treating government policy as an expression of a collective will which may itself be a fiction.

			Even so, this is where an appeal to democratic deficits does its work. It can be pointed out (fairly and reasonably) that the law is rarely—if ever—the outcome of a full process of democratic deliberation or decision-making. Nor is it in all respects amenable to alteration through such processes. Wealth continues to grant political privileges that its absence denies. Accordingly, law-breaking can be a mechanism that works for democracy in the face of a legal system and a state machine that is insufficiently democratic. Even within the confines of our flawed parliamentary systems, conscientious law-breaking can be a corrective that enriches the political culture and contributes to our shared social world. John Rawls noted this some time ago and he was right to do so.14 To appeal to democratic deficits in such a way does not ignore the significant differences between liberal political systems and more straightforwardly dictatorial regimes.

			But while the charge that law-breaking is necessarily, generally, usually or in a particular case undemocratic may fall, there is nonetheless a related charge that may carry more weight. Law-breaking may involve acting in line with a commitment to democracy but refusing to justify such law-breaking whenever the majority perceives the need for such justification may well be at odds with such commitment, even when the laws in question are those of regimes which do not claim to be democracies. Even Antigone owed an explanation to the citizens of Thebes. Socrates, had he absconded, would have owed an explanation for his actions to the citizens of Athens. It is easy to forget, in this context, that the texts of Plato and Sophocles were intended for an audience other than the Laws themselves or their stubborn embodiment, the caretaker king of Thebes. It is tempting to say that Thoreau was right to say that we need not wait for the majority and perhaps right also to suggest that waiting for the majority was a symptom of the State’s erosion of our moral autonomy. But this is only half the picture. We may not be required by a commitment to democracy to accept every decision of the majority but we may be required to justify our actions before the majority on those occasions when we refuse to do so.

			The primacy of the ethical

			If the above is broadly correct then appeals to democratic deficits may do useful work, and the very fact of there being a democratic deficit may not remove the need to offer justification in the face of a majority acceptance of the law. But if we rely upon an appeal to democratic deficits to do all of the work of justification there will be an inconvenient, unwonted, side-effect. An appeal to democratic deficits alone will serve as a justification for reactionary disobedience just as readily as it will serve as a justification for disobedience in support of some better cause. After all, there is no rule which states that reactionary causes, especially those with significant popular support, will always be able to secure a fair hearing. The anti-abortion movement, Operation Rescue, is a case in point. Its emergence was partly a response to the decision in Roe vs. Wade (1973), a decision which enshrined at least some abortion rights in US constitutional law and thereby took the issue away from state legislatures. Consideration of arguments for a straight anti-abortion position was taken off the legislative agenda. And this restriction of the agenda is a normal situation when democracy is not reduced to simple majoritarianism, the acceptance of the majority position no matter how offensive and no matter how the position was formed. It is easy to overlook the fact that any defensible system of democracy will be a system which expresses important values of recognition and concern for the other and as such it will not license the oppression of 49 per cent of the population should 51 per cent of the population happen to favor this option, or even 1 per cent of the population at the wishes of 99 per cent. Any worthwhile democratic setup, whether representational or direct, is always liable to be pragmatically constrained in ways that make certain matters non-options. Serious consideration cannot be given to every possibility, but only to those possible courses of action which are judged salient. A solution to the economic crisis which centered around getting women to repent their sins and to embrace Christ as their personal saviour would not have been accepted as a serious option by the street-level democratic assemblies during the occupations of 2011. That particular option was strictly off the agenda. Yet there is always liable to be debate about the bounds of reasonable constraint and about exactly what is debatable and debate-worthy. In the case of Roe vs. Wade, there was a dispute both about abortion and about the agenda for discussion. But this fact alone may not be a sufficient basis on which to allow that the ensuing civil disobedience (where the protests in question were civil disobedience) was justified.

			This is a significant problem for anyone who might wish to leave an appeal to democratic deficits to do all of the work while allowing the more fundamental issue of justice to be lost sight of. Whatever the flaws of traditional appeals to a “higher law,” such appeals have never fallen foul of the same problem. An appeal to a higher law always places emphasis squarely upon some claim of just cause rather than mere procedural inadequacy and discursive exclusion. And there is a further problem with placing too much weight upon an appeal to democratic deficits. It seems to imply that, were the deficit remedied, there would then be no justification for law-breaking, even as a way to oppose morally abhorrent statutes and state policy.15 We may then be called upon to acquiesce in gross instances of democratically sanctioned injustice because everything has been done in a correct and proper manner. This is where Thoreau adopts a more activist point of view and diverges from those who regard political majorities as the primary determinant of authority: “I do not hesitate to say,” he remarks, “that those who call themselves Abolitionists should at once effectually withdraw their support, both in person and property, from the government of Massachusetts, and not wait till they constitute a majority of one, before they suffer the right to prevail through them. I think that it is enough if they have God on their side.”16

			We may have concerns here about Thoreau’s broader ambivalence towards democracy and his (uncharacteristic) appeal to divine inspiration, but these words connect up with an attitude among activists, an unwillingness to suspend illegal activism in return for a proper hearing as, perhaps, they ought to do if they view civil disobedience as communication. After all, there may seem little reason for adopting an illegal means of address when a legal means is available. Illegal action might then seem justifiable only as communication with a special kind of inflection or emphasis, but such special pleading may seem strained. Peter Singer posed this same problem almost 40 years ago in Democracy and Disobedience (1973) by appeal to idealized circumstances: could civil disobedience ever be warranted in a more fully democratic political system?17

			Here we may need to set aside a couple of problems to get to the heart of the matter. There is an obvious danger if we say “no.” Political systems which claim to be close to perfect will also tend to claim that attempts at civil disobedience must be unwarranted because of such proximity to perfection. (In the former Soviet Union they were dismissed as symptomatic of mental health problems on the part of those who were out of step with the reality of justice.) There is also a further danger. Perhaps by formulating matters in such ideal terms we are presupposing that comprehensive democracy is compatible with the rule of law, i.e. that law is not itself an institution that emerges out of inequalities which must always work their way through into the operations of the political system. Indeed, we might consider that the existence of a political system together with the rule of law are premised upon inequality and the persistence of injustice. Marx held something of this sort. So did Lenin from around 1914, so did the early Bolshevik legal theorist, Pashukanis. They may not have been wrong to do so.18

			Bearing these matters in mind, we may still find Singer’s hypothetical scenario of a full and open democracy to be intelligible. In such a scenario communication about reasonable and salient options would not be barred by any structural flaws of the political system. Under such circumstances what could justify illegal protest? For once, the obvious answer may also be the best one. Moral considerations of a deep sort, such as those involved in the recognition of our shared humanity, trump both law and majority opinion. Acquiescence in the face of what Rai Gaita has called “evil beyond vice” can never be a justifiable option.19 Even had there been a fair and open debate about the recent wars, certain kinds of law-breaking dissent would still have been warranted because of the enormity of the moral horror that was being unleashed, for dubious reasons, upon other beings.

			And here it is not obvious that the primacy of the ethical over the political must be restricted to matters which concern only our shared humanity as opposed to concerning our humanity with regard to other beings of whatever sort. What may then result is a position which is close to that expressed by Michal Kolesár when he defends animal rescue by claiming that “The immediacy of saving a life is more important than possession, law, the will of the majority or a democratic choice.”20 We need not adopt Plato’s hostility towards democracy, or even Thoreau’s ambivalence, in order to recognize that democracy provides no guarantee of ethically defensible outcomes when we deliberate about ethically deep matters. And it does no good against this view to make some Hobbesian appeal and claim that without comprehensive acceptance of sovereignty (in this case the sovereignty of the majority) all sorts of morally important goods will be lost. Sovereign bodies are rarely that vulnerable. They are not shaken and do not topple under the impact of every instance of unsanctioned or illegal dissent.

			But if those who defend the primacy of the ethical over the political are right, then there is a need for an alternative mode of justification that reaches beyond any comprehensive reliance upon appeals to democratic deficits. However labelled, it will in effect be a modified version of the “higher law” view, albeit perhaps shorn of any belief in an epistemically privileged conscience that provides us with a special kind of access to moral truths. Access to moral truths may have to proceed in the usual way, whatever that may happen to be.

		

	
		
			CHAPTER FOURTEEN

			The question of violence

			An open question

			In September 2011, hundreds of Amazonia Indians in Bolivia tried to stage a peaceful 500km march to La Paz in protest against a proposed road that was being driven through a section of the Amazon. The dangers of such a development were all too apparent to its opponents: first come the roads, then the loggers and then the planters. The pattern is familiar in both the Northern and Southern hemispheres. The protestors, while peaceful, expressed a familiar suspicion about negotiated settlements. “We do not want dialogue, we want them to respect us as indigenous peoples,” claimed Pedro Vare, one of the march organizers.1 After a stand-off that lasted for several days, a government minister was sent to persuade the marchers to back down. Notionally, the government was committed to protecting mother earth, “Pachamama,” from developments of precisely this sort. But it had, in advance, ruled out any possibility of a concession on the principal question. The marchers were right about the restricted agenda that would be available for negotiation. Faced with government intransigence, and a somewhat undermanned police blockade, the marchers pushed through the police lines and forced the minister temporarily to walk with them. From the government’s point of view, things were not going to plan. There was, however, no suggestion that the minister was in danger at any point in time. The marchers were simply making a point about which side a supposed defender of Pachamama should be on. The action was coercive and communicative.2

			When they neared the town of Yucumo they were met by riot police who deployed tear gas to disorientate protestors and break up the march. The media consensus about what happened next is that the police committed a series of brutal and quite unnecessary assaults. After initially defending their actions (they had been provoked, they had responded with reasonable force) the Interior Minister finally conceded that the protestors were not actually engaged in any activity that warranted the attacks. In an embarrassing climbdown, work on the road was suspended, for a time. The protest was largely and aspirationally non-violent and a plausible claim of civil disobedience could be made. Yet it is also likely that there was some minimal self-defense in the face of the police assaults. The marchers, unlike those on Gandhi’s Salt March, were not trained to present themselves dutifully to be clubbed unconscious. Moreover, there was the ambiguously reported incident with the Minister, and the use of numbers to push through police lines. The marchers certainly went beyond anything that Gandhi would have countenanced, but King might have been more sympathetic. If we adopt a strict exclusion of anything that might be regarded as violence, then the claim of civil disobedience would have to be denied. But if we adopt a more inclusive approach, the standing of the actions of the protestors may remain an open question. We might need to know more about these events before making an overall judgement.

			The same point might be made about the recent spate of self-immolations in the East, carried out in China by citizens faced with economic hardship and the intransigence of the authorities, and carried out in India by monks protesting over the occupation of Tibet. (Here, we may also call to mind the self-immolation in Tunisia which kicked off the Arab Spring in December 2010.)3 By setting fire to themselves, the protestors convey a sense of the systemic violence to which they have been subjected. They make manifest what we might otherwise find difficult to recognize by transposing violence which does not take the form of a bodily assault into an all-too-recognizable bodily impact. Whether or not self-immolation is morally defensible, whether or not attempts should be made to put out the flames (at the risk of condemning someone to a slow and painful death), and whether or not actions of this sort should count as civil disobedience (in spite of the violence to self) are difficult questions. In answer to each question in turn I am tempted to say “yes” and “no” and “perhaps not.” The psychological burden of being a witness to such an event can be a terrible thing to impose upon others, a scar or rending of the fabric of their everyday existence. Perhaps self-immolation cannot be done within the regular bounds of our existing civil norms. Even so, the point remains that the question “is this civil disobedience?” is not automatically foreclosed when we acknowledge that a certain kind of violence is involved in self-immolation. It may be tempting to say “of course, by non-violent I meant not violent against others.” But perhaps we might then have to make comparable exclusions with regard to other and surprising forms of violence that were not envisaged when we accepted the claim that civil disobedience must be non-violent or largely and aspirationally non-violent.

			Part of the problem here, the stubborn refusal of grey areas to go away, is the ambiguity of the concept of violence. New and un-envisaged events may lead us to extend and alter our understanding of “violence” over time. An obvious recent extension would be the inclusion of cyber-bullying or “trolling,” a new form of psychological violence that was unthinkable decades ago but which can now have a real and life-destroying impact. This could not plausibly be an activity that is consistent with a claim of civil disobedience but other, and similarly unimagined, forms of violence might be harder to exclude in advance. A danger here is that we curtail the concept of violence by specifying in advance that if an action counts as civil disobedience then it automatically cannot count as violence, in any sense, or to any degree. This would leave us with both concepts unduly constrained and no way to do justice to problem cases.

			The underestimation of non-violence

			To suggest, instead, that civil disobedience is best thought of as largely and aspirationally non-violent might seem to compromise its moral purity. And in a sense it does. But perhaps purity is not always something that we should aim at. Puritanism is problematic in a range of contexts: ethical, personal, political. It requires an intolerance for the actual, for ordinary human limitations and flaws.4 What has, instead, been offered is by no means a pure model of civil disobedience. The early inclusion of reactionary disobedience as a genuine possibility (one where all manner of lapses are not only possible but likely) may be seen in this light as an “anti-puritan” move. What is compromised by treating civil disobedience in this inclusive manner is an ideal of political perfection and also an associated conception of civil disobedience as protest which necessarily has a special spiritual standing. Admirable though such an ideal may be, it does not provide a model for political engagement by people like us but a model for engagement by political saints.

			But it is also vitally important that ideals such as non-violence, shorn of any puritanical absolutism, are not entirely lost sight of. A plausible claim of civil disobedience need not (and should not) require that we live our lives like Tolstoy, Gandhi and King, but it will involve an attempt to associate ourselves with the latter and, more especially, with a certain kind of aspiration and hope that they embodied, hope for a transformation of ourselves and for a transformation of the world. However those who prefer matters to be clear-cut may wonder, once purity is abandoned, just why there should be any special emphasis upon engaging in civil disobedience rather than protest of other sorts. And here it may not seem enough to point out that civil disobedience, even when it involves flawed agency, retains a special claim upon tolerance from others and from the courts. Appeals to the latter may seem akin to an insurance policy, perhaps even a political timidity which refuses to acknowledge the indispensible role played by violence in social change.

			Violence is, and remains, attractive. It is exceptionally difficult to discount its transformative power, and difficult also to dismiss its pivotal role in shaping our world for better and for worse. The major events which saw the birth of the contemporary anti-capitalist movement in Europe and America, between 1999 and 2001, involved violence well in excess of the minor tussles and low-level incidents that may be consistent with a claim of civil disobedience. These are the years which witnessed the rise of the anarchist Black Bloc and the final eclipsing of the old fragments of the Trotskyist groupings which had emerged as a significant force in the aftermath of May 1968. For at least some of today’s activists, those sympathetic to the anti-capitalist ethos, the closest comparable originating event is the protest at the World Trade Organization meeting in Seattle in November 1999. It started as a largely peaceful mass blockade by tens of thousands of protestors who managed by sheer force of numbers to overrun the key intersections of the city, thereby preventing the WTO meeting from going ahead. The protest ended, much as May ’68 had done, as a running street battle with unsuccessful police attempts to use pepper spray, tear gas and eventually rubber bullets in a series of fruitless attempts to clear the streets. An isolated protest by a Black Bloc of anarchists committed to violent confrontation did not remain isolated for long. It drew a significant section of the crowd into intermittent and successful violence. The protesters, for the most part young, male and white, seized and retained control of the streets.

			In terms of establishing the presence of anti-capitalism as a new political force (with broadly anarchist overtones) Seattle was successful beyond the wildest hopes of organizers and participants. Events at the Conference of the Americas in Quebec two years later, in 2001, were a scaled-down repeat with a much more organized police operation. Tear gas, water cannon and rubber bullets were deployed against protestors (both violent and non-violent) in order to secure pivotal territory. The overwhelming tactics of the police were heavily criticized in the press and by a subsequent enquiry but police action had shown that even a substantial Black Bloc could be contained, at a price. Violent anti-capitalist protest was able to show the lengths to which the police and both city-level and national authorities were prepared to go in order to avoid the embarrassment of losing control of the streets. But only under exceptional circumstances such as the surprise attack of Seattle, or in the suddenness of a geographically dispersed riot situation, could co-ordinated violent protest win out in a battle for the streets. Even then the victory would be short-lived. Riots and street battles end. Eventually people go home.

			Nevertheless, it is difficult to say where the emerging anti-capitalist protests of 1999–2001 would have led if the terrorist attack upon the Twin Towers in New York had not taken place in September 2001. The subsequent clampdown upon dissent created an unhealthy environment for political activism as hasty legislation, pushed through to deal with a genuine terrorist threat, was couched in sufficiently elastic terms to cover routine forms of protest by eco-activists, animal rights activist and anti-capitalist protestors. As protest by the latter temporarily ebbed, the international credit crisis began to unfold. Complaints about the flaws of capitalism moved from the political margins to the center of political life. By 2012 even the Conservative Prime Minister of the UK, David Cameron, was unashamedly speaking about a “crisis of capitalism,” a terminology usually associated with the far-left groupings and very much at odds with the confident free-market advocacy of predecessors such as Margaret Thatcher and Tony Blair or Ronald Regan and the Bushes senior and junior.5

			It is understandable that in this political climate a resumption of the movement that had stalled after 9/11, and with much the same political complexion, may have seemed both appropriate and likely. Writing in the spring of 2010, A. K.Thompson, in a lucid defense of anarchist Black Bloc tactics (a defense which was sensitive to all of the major weaknesses and criticisms of the latter), anticipated a resumption of the anti-capitalist movement with an even greater emphasis upon violent dissent. For Thompson, changing the world was again becoming thinkable but only if there were agents to carry it out. “These actors do not magically appear. They must demonstrate the truth of their being through decisive action. They do so by passing through violence.”6 Shorn of a certain amount of rhetoric, the point about the indispensability of violence was not new or implausible. But what was difficult for anyone to fully anticipate was the emerging potential for mass protest of a different sort, protest that drew not only from the experience of Seattle, and from the broadly anarchist sympathies that had become widespread among eco- and animal rights activists, but also from the apparently more traditional idea of non-violence. It is no great stretch to claim that, prior to the Occupy Movement, the potential for non-violent protest was radically underestimated by both state authorities and activists.

			Non-violence and social hope

			There is a persuasive case for saying that the extraordinary mobilizing capacity of the Occupy Movement (particularly in Spain and in the US, although perhaps less so in the UK where the movement was always much smaller) was related to its commitment to non-violence. But to say this is not to repeat the empirically false claim that violence always alienates support. It can hardly be maintained that violence carries a certain attraction and that it consistently alienates. Its standing is somewhat more gothic, it attracts and repels. Under some circumstances it can be extremely popular. The assaulting of demonstrators is sometimes (as in some Southern states during the 1950s) widely supported; so too was rioting by African-Americans in the ghettos of the North some years later. In more recent times, intermittent rioting in Greece has involved large numbers of participants and has been more widely supported and accompanied by an effective abandonment of the established and mainstream political parties. In the UK, not everyone was hostile to either the aspirations or actions of the rioters of 2011. Few things allow us to express anger quite so well as violent action. Non-violence certainly does not do so.

			Yet there is something that non-violence does, or that a certain kind of non-violence does, that violence manages only in a less effective manner. This same point was made in the autumn of 2010 by Stephane Hessel in Indignez-Vous!, a short pamphlet which, under other circumstances, might have sunk without a trace. Suddenly it secured mass sales, 600,000 copies before the end of the year, allowing it to outstrip sales by the recent winner of the Prix Goncourt. Hessel called for “outrage” against economic injustice and, in words which echoed Thoreau, he called for a “peaceful insurrection” against corrupt and morally bankrupt political authorities in the West. Written by a 93-year-old former Resistance fighter who had, in his time, escaped from a concentration camp and then participated in the framing of the Universal Declaration of Human Rights, it connected resistance to austerity with a key theme of the ecology movement, a rejection of “The Western obsession with productivity.” Hessel favored protest driven by the same outrage that fuelled the Resistance movement, but inspired also by the political practice of Nelson Mandela and Martin Luther King. “We must realize that violence turns its back on hope. We have to choose hope over violence—choose the hope of non-violence.”7

			Again, some rhetoric needs to be pared away. With that done, Hessel’s point was a significant point: in some respects non-violence connects to hope in a way that violence and the rage of an untransformed anger does not. But this is a claim about which we may be skeptical for two reasons. Firstly, a commitment to non-violence may have helped to deliver significant (if ultimately very mixed) results in India and in the US half a century ago, but in recent decades its track record of success has been pretty thin. However, here it may be important to be clear that there are different kinds of non-violence. There is a case for saying that when non-violence becomes ancillary to the existing political machinery, to the existing political parties (Social Democratic and Labour Parties in Europe, the Democratic Party in the US, even the Greens in Germany), it may prove to be a far less radical force than rioting and the anarchist Black Bloc. This claim is not simply a sweeping generalization. I have in mind an experience of an ineffective but extensive wave of non-violence which swept across Europe in the early 1980s at the time of the new cold war and over the related question of nuclear disarmament. Millions went onto the streets to protest. Organizations such as the Campaign for Nuclear Disarmament in the UK experienced a surge in growth and were then pressurized to abandon a long-standing opposition to civil disobedience in the face of recognition that it was happening anyway (most notably, in the shape of the peace camp at Greenham Common). However, the dominant conception of non-violent protest, civil disobedience included, was of an extra-parliamentary activity that aimed to enhance the electoral chances of one or other favored political grouping (a political context within which a restrictive conception of civil disobedience could become even more entrenched).

			The limitations of such a conception of non-violence are, in retrospect, obvious. The non-violence of the peace movement of the 1980s was non-violence which was ultimately tied to acceptance of the State and, if we are to believe Tolstoy, thereby to the systemic violence from which the State cannot in fact be divorced. What could then reasonably be hoped for, once the dust had settled, was a marginally modified version of the political system that already existed. However, it is a feature of the largely and aspirationally non-violent protest movements which emerged in 2011 that they absolutely refused to be allied to, and subsumed by, the existing electoral parties. And they refused also to embrace the party-building that was such an unsuccessful legacy of the earlier far-left groupings, the most successful of whom were the Trotskyists. This may have deprived the Occupy Movement of the opportunity to directly influence party programmes, or to shape specific bills on the regulation of banking. And it may have resulted in a loss of any clear sense of direction after the movement peaked, but it did allow the movement to show that it was possible (if only temporarily) to open up a massive arena of political space outside of the existing political setup and not as an adjunct to the latter.

			As a second criticism of Hessel’s attempt to associate non-violence and hope, it may be pointed out that (with the possible exception of acts such as self-immolation) protest and dissent are rarely the products of absolute despair. Hope is ubiquitously present in acts of protest and politicized law-breaking. So we may wonder what is so special about non-violent protest as a locus of hope and exactly why, as a way of sustaining a certain kind of hope, it trumps violence. My answer here is a simple one: violence is what the State does. It is not all that the State does, but as Tolstoy and Thoreau understood (and King too in his own way) it is part of the story. This is a bald claim and to cash it out would require a theory of systemic violence and a plausible account of how agency fits into such a theory. But those who read a text of the present sort are, I will take it, also unlikely to harbour any great skepticism towards the idea that systemic violence is a real phenomenon. But an upshot of this is that violence against the State reproduces an aspect of the latter, whereas non-violence can involve a more thoroughgoing political rupture. As such, it can allow us a glimpse of a different, and better, way of being human. Violence, even where it is justified, shows merely that we are capable of going on as we have been doing. Its connection to hope for something radically different is therefore more tenuous.

			Even so, the wave of protest anticipated by Hessel has now receded. And a good deal of the optimism and hope that it brought into play has been dissipated. This is unsurprising. Political movements rarely succeed overnight and they rarely sustain an even level of activity and engagement. Gandhi’s agitation was conducted over the course of half a century and was similarly marked by brief peaks and long troughs. Martin Luther King’s agitation was more compact and also had more troughs than peaks. Yet the movements in which they participated were pivotal in reshaping our political culture and, in particular, the culture of dissent. The extent to which the Occupy Movement has also shifted the trajectory of political life is yet to be seen. It is, as yet, far too early to tell whether the Occupy Movement was just a once-in-a-lifetime event or whether the political space that it opened up will be reopened in the future, and to good effect: minimally, by acting as a corrective to the worst flaws of our political system; maximally, by prefiguring social organization of a very different sort, something closer perhaps to a modern direct democracy.

			It is at least tempting to say that the commitment to direct democracy exemplified by the Occupy Movement does looks like a defining feature of the broadly anti-capitalist dissent of our times. But the impact of its non-violence may be harder to gauge. Even if we accept that non-violent protest expresses and builds hope of a special sort, and in a unique way, there is still a danger of over-generalizing, a danger of losing sight of the larger context of political dissent which includes riots as well as civil disobedience, and picket lines as well as the deliberate avoidance of physical confrontation. There is a danger of claiming, without any convincing evidence, that peaceful methods are best and most effective at all times and in all places. Hessel’s appeal to Mandela, Martin Luther King and especially to the Resistance movement would be odd if read as a principled commitment to non-violence come what may. It is, after all, exceptionally difficult to make an unwavering commitment to peaceful, or largely peaceful, means for either strategic political reasons or on the basis of moral principle.

			In favor of such a commitment, the Arab Spring (prior to its militarization in Libya and Syria) did show that peaceful protest can sometimes work against even authoritarian regimes. And this may give us hope that the human price of political change need not be too great to be borne. And it did show that effective non-violent protest need not be restricted to Westernized liberal states where power is generally exercised more discreetly. But what may also be borne in mind is that non-violent protest was only part of the Arab Spring and that the Occupy Movement was shaped both by the tradition of non-violence and by those earlier and more confrontational anti-capitalist protests at Seattle and Quebec. Not only is it difficult to disentangle non-violent dissent from a larger background of protest (in which many of the participants may be the same individuals) but also the effectiveness of peaceful protests may depend upon the character and the cohesion of the prevailing state apparatus, a point made some time ago by Hannah Arendt: “If Gandhi’s enormously powerful and successful strategy of non-violent resistance had met with a different enemy—Stalin’s Russia, Hitler’s Germany, even pre-war Japan, instead of England—the outcome would not have been decolonization, but massacre and submission.”8 Arendt’s telling point is that without appeal to pacifism on principle, and in the face of a brutally oppressive political system, it is difficult to rule out recourse to uprisings, insurrection and, broadly speaking, violent political action: “under certain circumstances violence—acting without argument or speech and without counting the consequences—is the only way to set the scales of justice right again.”9 Pacifism on principle, if universally adhered to by the opponents of heavily defended but morally indefensible political regimes, might amount to a disarming of those who bear the brunt of injustice.

			But even this assessment, which situates non-violent protest within a larger context, and which serves as a cautionary note about any Tolstoyan ideal of a universal commitment to strict non-violence, does not entail that a stable determination, on the part of individuals, to remain non-violent is a bad thing or that everyone ought to be prepared to engage in violence under the right circumstances (whatever they may turn out to be). It is extremely difficult to gauge the overall political impact of a principled moral, political or spiritual commitment to non-violence, especially when it is so rare. But it is tempting to say that our world would be worse off without the presence of at least some people who follow this difficult path. Such individuals help to sustain hope for a better way of being human and they remind us that violence is always a cause for regret.
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